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the student. 


The author’s purpose was: 


. To write a book on wholesale credit 
that would be original, practical and 
concise; 

. To present financial statement analysis, 
the result of an original development, 
in a definite and useful manner; 

. To state credit law and some of the 
highlights of general business law so 
as to be intelligible to a layman; and 


. To set down the practical pointers in 
credit work, 


The subject matter has five 
main divisions: 
. Sources of information and evaluation; 
. Financial statement analysis; 
. Collections; 
. Law; and 


. Practical pointers. 


Some of the highlights are: 


A new-practical-concise book on credit! 


Practical Credits 
and Zollections 


By H. B. Goldstein, L.L.B. 





TS book is the result of 20 years of experience in the 
field of wholesale credit as a practicing credit man, 
four years as an instructor of the subject, and a desire to 
write a practical book on wholesale credit to fill the need 
for such a work for the practicing credit man as well as for 


One of the important features is 
FINANCIAL STATEMENT ANALY- 
SIS. A simple, proven table of 8 ra- 
tios leads to a definite answer—the 
statement is good, bad or border-line. 
Done in a minute or two, the analysis 
puts the meaning of a statement in 
the palm of one’s hand, accurately, 
quickly and simply; nothing vague or 
indefinite; explicit and accurate, result- 
ing in a correct conclusion. The credit 
decision can be safely based on proper 
statement analysis. In addition, there 
is a SIGHT METHOD of analysis, 
done at a glance, yielding an approxi- 
mately correct answer. 

Another feature is that LAW IN 
CREDIT WORK is set forth simply so 
as to be intelligible to a layman. Some 
of the highlights of business law help- 
ful to a credit man are also presented. 
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Bankers Publishing Company 


1. The Six Maxims of credit which 
sum up the basic principles of 
credit. 


2. The Ten Factors Determining the 
High Credit Limit. 


3. The Five Pointers in Checking 
a Retail Store. 


4, The Five Pointers in a Quick 
Check on a New Account. 
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Please send me Goldstein’s Practical Credits { 
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will send you my check for $5 within ten days. 1 
If it does not meet my requirements, | may ' 
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URGENT — BANKERS 
and BANK TELLERS ¢ 


You have never read a book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
bank teller will want to get his copy 
now. 


Today’s bank teller should understand the 
importance of his job and the opportunities 
it holds for the future. Here is a new book 
that covers the everyday problems of the teller, the necessity for a broad, 
careful banking education, and the ways to develop executive ability. This 
book is indispensable to the ambitious teller; it places at his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
By Edgar G. Alcorn 





Yet this comprehensive book is not limited in scope to bank tellers. It can also 
serve as a guide for bank executives who want to know how to select the right man for 
the all-important job of teller, and how to train him in the most efficient and profitable 
manner for advancement in his field. Both teller and banker who realize the respon- 
sibility, to the bank and the public, that accompanies this job will want to read, then 
study, this book. Only a glance will reveal how thoroughly and clearly every phase 
of the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition is limited in number. If you do not feel satis- 
fied with the book, return it in five days and pay nothing. 


Among the complete subjects you'll 
find featured: 


© stepping stones that develop execu- 


Mail This Handy Coupon Today 


tive ability 
training tellers to give information 
to the public 
teller influence outside of the bank 
teller salesmanship 
different types of accounts 


how the bank can help the teller ~ 


minimize check losses 
examination of checks 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 

Send me Alcorn’s The Bank Teller: His Job 
| and Opportunities. If it meets with my approval | 
I will mail you $4.00 within five days. Otherwise, 
|i may return it within five days and pay nothing. | 
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¢ combining paying and receiving de- 
partments 
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duce costs, prevent fraud, speed 
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This new manual is the result of studies 
made by the Denver Conference of the 
NABAC. It fills a long-felt need for cost 
accounting procedures that can be em- 
ployed by banks of all sizes enabling them 
to make intelligent comparisons with one 
another. All operations are illustrated by 
exhibits with cost accounting figures set up 
on them. 


Part one deals with departmental income 
and cost determination while part two is 
concerned with transaction cost determi- 
nation. 


The adaptability of the system proposed 
makes this book genuinely useful to all 
banks both large and small. 
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The Effect of a Stop Payment Order on a 
Certified Check 


Paut C. Roserts* and W1tu1AM O. Morris** 


Reprinted with the permission of the editors of the Wyoming Law Journal 


In recent years, it has become common practice for business men, 
and others, to request that checks be certified for use in various business 
transactions. When such a check is received, the average business man 
feels secure in that he believes that he has removed any danger of loss 
because he now has the near equivalent of legal tender. Seldom, if ever, 
does the possibility occur to him that payment may be stopped by order 
of the drawer and that a law suit may thereby follow. The possibility 
of an effective stop payment order by the drawer, and the consequences 
thereof, provides the material for the discussion in this article. 


An ordinary check, drawn by a depositor on his account in his de- 
pository bank, offers no security to a holder of such a check so far as 
the drawee bank is concerned. In event the drawee bank refuses to cash 
a check when it is presented by a holder for payment, he possesses no 
cause of action against the drawee bank. This is elementary law; the 
reasons for the rule are the familiar ones that the drawee bank has no 
privity of contract with the holder of the check and that the Negotiable 
Instruments Law specifically provides that check is not an assignment 
of the drawer’s funds.1 Thus on neither theory can the holder recover 
directly from the drawee bank.2 The holder does have a cause of action 


* Associate professor of business law, University of Illinois. 
** Instructor of business law, University of Illinois. 





1 Uniform Negotiable Instruments Act sec. 189. A check of itself does not operate 
as an assignment of any part of the funds to the credit of the drawer with the bank, and 
the bank is not liable to the holder, unless and until it accepts or certifies the check. 

2 Cincinnati Hamilton and Dayton Railroad Company v. Metropolitan National Bank, 
54 Ohio St. 60, 42 N. E. 700 (1896). The relation of bank and general depositor is 
simply the ordinary one of debtor and creditor. . The bank agrees with its depositor 
to receive his deposits, to account with him for the amount, to repay to him on demand 
and to honor his checks to the amount of his credit when the checks are presented; and 
for any breach of the agreement the bank is liable to an action by him. . The 
bank’s agreement with the depositor involves or implies no agreement with the holder of 
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for the face value of the check against the drawer and any preceding 
unqualified indorsers, in the event of dishonor, assuming due present- 
ment and proper notice of dishonor by the holder. The drawer has an 
action for damages against the drawee bank for breach of contract of 
deposit for failure to follow the drawer’s order to pay, assuming the 


a check. The giving of a check is not an assignment of so much of the creditor's claim. 
. . « It is simply an order which may be countermanded and payment forbidden by the 
drawer any time before it is actually cashed or accepted. 

First National Bank of Washington v. Whitman, 94 U. S. 848, 24 L. Ed. 229 (1877). 
The payee before acceptance has no action on a check against the drawee bank, there 
being no privity. : " 

National Plumbing and Heating Supply Company v. First National Bank of Chi- 
cago, 260 Ill. App. 481 (1931). When a check has been certified by mistake and the 
rights of third parties have not intervened, the certification may be revoked, if no holder 
in due course is involved. 

McIntire v. Raskin, 178 Ga. 746, 161 S. E. 368, (1931). A check of itself does not 
operate as an assignment of funds . . . , and the bank is not liable to a holder unless 
and until it accepts or certifies. This necessarily means that the acceptance of a check 
operates as an assignment of funds. The fact that the check was certified at the instance 
of the drawer and before delivery does not alter the principle just announced. . . . As 
this check was certified at the request of the drawers, the effect was to assure the persons 
afterward receiving it that it was genuine and would be paid. In such case the bank and 
the drawer both would be bound, the bank being primarily liable and the drawer sec- 
ondarily liable. The drawers would only be liable on the failure of the bank to pay the 
check. The fact that the check was certified at the instance of the drawers and before 
delivery would not operate to defeat the assignment of so much of the funds of the 
drawers in the bank as would be necessary to pay the check. When such a check was 
delivered, it amounted to an assignment of so much of the funds of the drawers as were 
necessary to pay the same. 

At 752: When the certified check was delivered to the payee by posting a letter 
containing it, the drawers had no right to withdraw it. The check had become by de- 
livery the property of the payee. . . . The drawers were under no legal duty to coun- 
termand the payment of the certified check, if it had been certified at their instance in 
good faith and had been delivered. Besides, the drawers could not countermand the 
payment of the check without incurring liability to the payee or a bona fide holder thereof. 

At 752: A certified check . . . in a legal contemplation results in the drawer’s 
funds being withdrawn from his credit and appropriated to the payment of the check, 
and the bank becomes the debtor of the holder as for money had and received. 

At 758: It is true that the drawer of a check which has been certified at his request, 
before delivery, may recall and countermand the same and require the certifying bank 
to refuse payment to the payee named therein, if the payee obtains the check by fraud 
perpetrated on the maker, or if there be some other good reason to do so to protect the 
tights of the drawer, before delivery, the drawer may protect his interest. 

Here no fraud or wrong was perpetrated upon the drawer; no countermand allowed. 

The right to countermand does not exist after delivery to the payee in this case. 


3 Columbian Banking Company v. Bowen, 184 Wis. 218, 114 N. W. 451 (1908); Gor- 
don v. Levine, 194 Mass. 418, 80 N. E. 505 (1907). 

Negotiable Instruments Law, sec. 61. The drawer by drawing the instrument ad- 
mits the existence of the payee and his then capacity to indorse; and engages that on 
due presentment the instrument will be accepted or paid, or both, according to its tenor, 
and that if it be dishonored, and the necessary proceedings on dishonor be duly taken, 
he will pay the amount thereof to the holder, or to any subsequent indorser, who may 
be compelled to pay it. But the drawer may insert in the instrument an express stipula- 
tion negative or limiting his own liability to the holder. 

‘ Negotiable Instruments Law, sec. 66. Every indorser who indorses without qualifica- 
tion . . . engages that on due presentment, it shall be accepted or paid, or both, as 
the case may be, according to its tenor, and that if it be dishonored, and the necessary 
proceedings on dishonor be duly taken, he will pay the amount thereof to the holder, or 
to any subsequent indorser who may be compelled to pay it. 

Negotiable Instruments Law, sec. 186. A check must be presented for payment 
within a reasonable time after its issue or the drawer will be discharged from liability 
thereon to the extent of the loss caused by the delay. 
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credit balance of the depositor is adequate to cover the amount of 
the check.* 


This legal situation may present no obstacle to the acceptance and 
further negotiation of a check by a payee or other purchaser. If the 
holder knows the drawer or the indorsers on the instruments, he is 
usually willing to rely upon their ability to pay the amount of the check 
whether or not the drawee bank is willing to pay the check. There are 
many situations, however, in which a payee or other holder would not 
feel secure in relying solely upon the credit of the drawer and the in- 
dorsers, and would want to procure the drawee bank’s acceptance of 
liability on the check. This may be done by acquiring the certification 
or the acceptance of the drawee bank by virtue of which the drawee 
bank assumes primary liability on the check.5 

The certification of a check by the drawee bank results from one of 
two factual situations. In one case, the payee or some subsequent holder 
may present the check to the drawee bank and ask that the bank certify 
it. In the other case the drawer, because of his own desire to add ac- 
ceptability to his instrument or because the prospective payee has asked 
that the drawer obtain the bank’s certification, presents the check to 
the bank for certification. 

The resulting legal effects of these two situations are quite different. 
The law is well established as to such effects and may be briefly stated 
as follows. When a holder of a check procured its certification by the 
drawee bank, the legal effect is the same as though the check had been 
presented for payment and payment made by the bank in accordance 
with the terms of the check. The drawer and all indorsers who indorsed 


4 Cincinnati Hamilton and Dayton Railroad Company v. Metropolitan National Bank, 
54 Ohio St. 60, 42 N. E. 700 (1896). 


5 Minot v. Russ, 156 Mass. 458, $31 N. E. 489 (1892); Edwards v. National City Bank 
of New York, 269 N. Y. S. 637 (1934); Borne v. First National Bank, 123 Ind. 78, 24 
N. E. 173 (1890); State Bank of Chicago v. The Mid-City Trust and Savings Bank, 
295 Ill. 599, 129 N. E. 498 (1921); Jones v. National Bank of North Hudson, 95 N. J. 
Law 376, 113 A. 702 (1921); Schmitt v. Mellon National Bank, 67 Pa. Sup. 453. 

Negotiable Instruments Law, sec. 187. Where a check is certified by the bank on 
which it is drawn, the certification is equivalent to an acceptance. 

Negotiable Instruments Law, sec. 62. The acceptor by accepting the instrument 
engages that he will pay it according to the tenor of his acceptance; and admits . 

(1) the existence of the drawer, the genuineness of his signature, and his capacity and 
authority to draw the instrument; and (2) the existence of the payee and his then 
capacity to indorse. 

Merchant’s Bank v. State Bank, 77 U. S. (10 Wallace) 604, 19 L. Ed. 1008 (1871) 
“By the law merchant of this country the certificate of the bank that a check is good 
is equivalent to acceptance. It implies that the check is drawn upon sufficient funds in 
the hands of the drawer; that they have been set apart for its satisfaction, and that they 
should be so applied whenever the check is presented for payment. It is an undertaking 
that the check is good then and shall continue good, and this agreement is as binding 
on the bank as its notes of circulation, a certificate of deposit payable to the order of the 
depositor, or any other obligation it can assume. The object of certifying a check, as re- 
gards both parties, is to enable the holder to use it for money. The transferee takes it 
with the same readiness and sense of security that he would take the notes of the bank. It 
is available also to him for all the purposes of money.” 
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prior to the certification are discharged from liability, as they would 
have been had the check in fact been paid. The drawee bank becomes 
solely liable on the paper.® 

When the drawer obtains the certification of the drawee bank, the 
bank assumes primary responsibility on the paper, but the drawer and 
all indorsers remain liable as secondary parties in event the bank dishon- 
ors the check.’ 

In either case of certification, the holder now has a cause of action 
against the certifying bank as primary debtor, a liability which is not 
present in the case of an uncertified check. When this liability has been 
obtained, many prospective purchasers of checks feel amply protected 
and will receive a certified check under circumstances in which they 
would refuse an uncertified check. 

The principal problem to be considered is what protection does the 
holder of a certified check actually receive by virtue of the certification. 
Is the protection received by the holder of a certified check as broad as 
he may believe or desire? In discussing this problem, the ability of the 
drawer to stop payment must first be considered. 


~ When a bank opens a checking account with a depositor by accept- 
ing deposits of funds, it contracts to repay those funds upon the order 


6 Negotiable Instruments Law, sec. 188. Where the holder of a check procures it to 
be accepted or certified, the drawer and all indorsers are discharged from liability thereon. 
State Bank of Chicago v. The Mid-City Trust and Savings Bank, 295 Ill. 599, 129 
N. E. 498 (1921); Anglo-South American Bank Lt’d v. National City Bank of N. Y., 
146 N. Y. Supp. 457 (1914); Central Hanover Bank and Trust Company v. The Mirror, 
279 N. Y. Supp. 671 (1935); 52 A. L. R. 1001-1002 (note); also see footnote 7 infra. 
7 Joyce, Defenses to Commercial Paper, Vol. 1, Page 297, Sec. 228. “The certification 
of a check on application of the drawer does not operate to discharge him from liability 
thereon, and so long as he remains undischarged, the defense of fraud is open, both to 
him and the bank. But where certification is made at the request of the holder, the effect 
is different, and discharges the drawer from further liability on the check, and substitutes 
a new contract between the holder and the bank, by which the money called for by the 
check is transferred from the account of the drawer to the account of the holder; so 
that in contemplation of law, the obligation of the bank to the holder in such case is 
the same as if the funds had been actually paid out by the bank to him, by him rede- 
posited to his own credit and a certificate of deposit issued to him therefore.” 

5 R. C. L. 524. “When drawer of a check procured its certification before delivering 
it to the payee, this does not discharge him. He remains the creditor of the bank and 
still liable to the holder of the check for the amount thereof. The bank by certifying 
the check becomes liable to the amount thereof but the drawer may nevertheless be held 
in case the holder exercises due diligence in presenting the check to the bank for pay- 
ment and giving notice of dishonor.” 

Born v. Bank, 123 Ind. 78, 24 N. E. 173 (1890). If a certification of a check is at 
the drawer’s request, the drawer is still liable. 

Cincinnati Oyster and Fish Company v. Bank, 51 Ohio St. 106, 86 N. E. 888 (1894); 
- a pee appey ae Sr Jones, a a 27: N. E. 583 (1891). If a cer- 

ion of a check is at the holder’s request, the drawer is discharged and igati 
is now solely that of the bank. ” — 

Heartt v. Rhodes, 66 Ill. $51 (1872). A drawer is discharged to the amount of the 
loss suffered if the holder does not present a certified check (certified at the drawer’s 
— = a, in - course. 

ity of Brunswick v. People’s Savings Bank, 194 Mo. App. $60, 190 S. W. 60 (1917); 
Blake v. Hamilton Dime Savings Bank, 79 Ohio St. 189, 87 N. E. 78 (1909) ; bo nid 
footnote 6 supra. 
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of the depositor. Generally, the method used by the drawer in ‘giving 
such an order to the bank is by the drawing of a check against the ac- 
count. The depositor receives the right to countermand his order by 
due notice to the bank as a corollary to his right to give the order to 
the bank to pay. If a countermand or “stop payment order” is received 
seasonable by the bank, the bank then owes the depositor the duty to re- 
fuse to cash the check just as, in absence of such countermand, the bank 
owes the duty to the depositor to cash the check.® 

The problem now raised is whether the drawer’s right to stop pay- 
ment on an uncertified check extends so far as to allow him to stop pay- 
ment on a certified check. If the drawer can effectively order payment 
stopped on a certified check, the holder does not necessarily have the 
protection which he had contemplated when he purchased the check. 
Clearly, the problem must be analyzed and answered, if possible, as it 
is presented in two separate factual situations: (a) where the payee or 
holder has procured the bank’s certification; (b) where the drawer has 
procured the bank’s certification. 


CERTIFICATION AT THE Ho.per’s REQUEST 


One of the cases most often cited on the holder’s obtaining certifica- 
tion is Times Square Automobile Company v. Rutherford National 
Bank® The defendant bank had certified a check representing the pur- 
chase price of a car at the request of the holder. It refused to pay the 
check to the holder claiming by way of defense that the drawer had in- 
structed the bank not to pay the check. Payment had been ordered 


8 Kellogg v. Citizens’ Bank of Ava, 162 S. W. 648, 176 Mo. App. 288 (1914). The 
court held that the drawer may countermand a check, it being only an order by depositor, 
before the bank honors the check or accepts it in writing. (The rule was not qualified 
on the basis of which party had the check accepted.) 

Cincinnati Hamilton and Dayton Railroad Company v. Metropolitan National Bank, 
54 Ohio St. 60, 42 N. E. 700 (1896); Kahn Jr. v. Walton, 46 Ohio St. 195, 20 N. E. 208 
(1889); Edwards v. National City Bank of New York, 269 N. Y. Supp. 637 (1984); see 
also footnotes 6 and 7 supra. 


® Times Square Automobile Company v. Rutherford National Bank, 77 N. J. Law 649, 
73 A. 479 (1909). The bank certified a check at the request of the holder . . . pay- 
ment was refused when the check was presented on the ground that Purdy (drawer of 
check) had instructed the bank not to pay it. The bank sought to justify its refusal on the 
ground that Purdy had been induced to buy a car by fraud of the manager of the plaintiff 
company as to the condition and value of the car which furnished the consideration for the 
check. The lower court admitted the defense and gave a verdict for the defendant. A check 
presented for certification by the drawer tells the bank that the check has not been nego- 
tiated and the drawer wishes the obligation of the bank to pay the holder in addition to his 
own obligation. A certification under such circumstances does not discharge the drawer and 
so long as the drawer remains undischarged, such a defense as that set up in the present 
cause (fraud) is open both to him and to the bank. When certification is at the request 
of a holder - . . the drawer is discharged and a new contract between the bank and 
the holder is set up, and the money called for by the check is transferred from the ac- 
count of the drawer to the account of the holder. On appeal, the court held that the 
bank’s contract required it to pay the amount of the deposit (check) to the plaintiff. 
or its order, and it could not avoid its obligation to do so by showing that plaintiff had 


= ae : the money which it had deposited with the defendant. Reversed 
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stopped because the holder (plaintiff) had committed fraud in selling 
the automobile to the drawer. The bank contended that the drawer’s 
defense was available to it. The court refused to allow the bank to avail 
itself of the drawer’s defense of fraud. The court stated that when a 
check is certified at the holder’s request the drawer is discharged, a new 
contract between the bank and the holder is entered into, and the money 
called for by the check is transferred from the account of the drawer. 
By certifying the check, the bank has entered into a contract with the 
holder and assumed the obligation to pay the check. The bank could 
not avoid its obligation to pay the check by showing that the holder 
had fraudulently obtained the money which he had, in effect, deposited 
with the bank. 

In Jones v. National Bank of North Hudson, the Rutherford case 
was cited and followed. The holder had procured the bank’s certifica- 
tion of a check, the consideration for which was the illegal sale of liquor. 
The bank refused to pay and the court held that the defense of the 
drawer was not available to the bank. The court stated that the holder 
had in effect requested the bank to retain his money for him until he 
asked for it, and that the bank had so agreed. 

These cases have been cited because they are often referred to as 
authority for the rule that certification at the request of the holder re- 
moves the right of the drawer to stop payment. The reasons advanced 
for the rule in these cases are adopted as the usual basis upon which 
other courts rest their decisions.1! It follows logically that whether or 
not the drawer had a defense on the check, such defense would not be 
available to the certifying bank. Thus the rule seems well established 
that when the holder has obtained the bank’s certification of a check, 
the drawer may not stop payment. The result could hardly be other- 
wise in view of the fact that certification at the instance of the holder 


10 Jones v. National Bank of North Hudson, 95 N. J. Law 376, 113 A. 702 (1921). 


11 Carnegie Trust Company v. First National Bank of New York City, 213 N. Y. 301, 
107 N. E. 698 (1915). In this case, a check was certified by the drawee bank at the 
request of the holder. The drawer attempted to stop payment on the ground of set-off. 
The drawee bank refused payment. The court held for the plaintiff saying in addition 
to the usual reasons “If the holder of a check, after procuring it to be certified by a 
bank, may be required to litigate the question whether the maker of the check had a 
right" of counterclaim or set-off, the transaction has not been safely closed until the cash 
is collected, . . . If the bank may resist payment whenever the drawer has omitted to 
take advantage of his right of set-off, the holder’s safety is illusory.” 

7 C. J. 705, Section 482. When a certified check has been delivered, the maker’s 
power over it is gone; 61 but a direction to the bank not to pay after certification but 
before delivery to the payee, would be effectual.62 (61, 62 cases cited in the text.) 

Lipton v. Columbia Trust Company, 194 App. Div. (N. Y.) 384, 185 N. Y. Supp. 
198 (1921); Greenberg v. World Exchange Bank, 237 N. Y. Supp. 200 (1929); Keleher 
v. Manufacturer’s Trust Company, 260 N. Y. Supp. 899 (1982); Kahn Jr. v. Walton, 
46 Ohio St. 195, 20 N. E. 208 (1889); Bulliet, Trustee v. Allegheny Trust Company, 284 
Pa. 561, 181 A. 471 (1925); Joyce, Defenses to Commercial Paper, Vol. 1, p. 297; _— 
Exchange Bank v. Farmers National Bank, 118 N. Y. 448, 23 N. E. 928 (1890) ; 
footnote 7 supra. 
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nearly approaches the legal equivalent of obtaining payment of the 
check. The drawer has no further interest in the check; it is now en- 
tirely a matter between the bank and the holder of the check. 


CERTIFICATION AT THE ReQuest OF THE DRAWER 

The situation is much different when the drawer has his check certi- 
fied. It has heretofore been stated! that the drawer is not relieved of 
liability on the check even though the bank is now primarily liable. The 
question now raised is whether or not the drawer can still control the 
payment or nonpayment of the instrument by ordering the bank to stop 
payment. 

In view of the fact that the drawer is not relieved of liability when 
the check is certified at his request, it would seem to follow that he 
should be in a position to control the check by directing the bank to 
stop payment. There are many decisions to that effect. 


One of the cases frequently cited involving the certification of a 
check by the drawee bank at the instance of the drawer, and an attempt 
to stop payment by the drawer later, is Sutter v. Security Trust Com- 
pany.* Dan Sutter drew a check for $1,000.00 on his account in the 
Security Trust Company in favor of his wife. He procured the certifica- 
tion of the check by the Trust Company, and delivered it to the payee 
on the same day that the check was certified. Two days later, the 
drawer instructed the Trust Company not to pay the check, stating 
that the payee had fraudulently failed to carry out an agreement which 
offered the consideration for the check. On that same day, the payee 
presented the check and payment was refused. The payee, later on the 
same day, indorsed the check to her brother who deposited it in his 
bank receiving credit when the check was deposited. The drawee Trust 
Company refused to pay the check because payment had been ordered 
stopped, but subsequently paid the check upon the holder’s representa- 
tion that he was a holder in due course. The drawer sued the Trust 
Company for the face amount of the check. The court refused the 
plaintiff any recovery. The decision was based upon the fact that the 
plaintiff had failed to establish any defense to the check in that Mrs. 
Sutter had not been proven to have committed fraud in the transaction. 
She could have recovered on the check, and, therefore, so could the 
holder, her brother, who had at least as good, if not a better, right than 
she had. In its opinion, the court held: “When the certification is made 
at the request of the maker, the obligation of the certifying bank is to 
make payment to the payee named therein, if such payee is a bona fide 
holder for value, or to a holder in due course, and such is the contract 


12 See footnotes 6 and 7 supra. 


18 Sutter v. Security Trust Company, 95 N. J. Eq. 44, 122 A. $81 (1993), a led and 
affirmed at 96 N. J. Eq. 644, 126 A. 435 (1924). - 
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which the bank, in certifying, undertakes to perform for the maker and 
toward and in favor of such payee, or a holder in due course. . . . We 
hold, therefore, that a drawer of a check which has been certified at his 
request before delivery, may recall the same and require the certifying 
bank to refuse payment to the payee named therein if such payee is not 
a bona fide holder for value but has obtained the check by fraud per- 
petrated by him on the maker. And further, that upon suit by the payee 
named in the check against the certifying bank, upon its refusal to pay, 
after notice from the drawer to stop payment for reasons showing the 
payee not to be a bona fide holder thereof, for value, the bank can urge 
and have the benefit of any defense that the drawer could have had 
against such payee establishing that such payee obtained the instru- 
ment, or any signature thereto, by fraud, duress or force or fear, or other 
unlawful means or for an illegal consideration; and, also, that the right of 
the maker of a check, certified at his request before delivery, is the same 
against the indorsee holder who is not a holder in due course, as in his 
right to stop payment against the payee who is not a bona fide holder 
for value. Such rule, however, has no application to a certified check 
held by a payee who is a bona fide holder for value, nor to a holder in 
due course, although certified at the request of the drawer before de- 
livery, nor where the check after delivery, is certified at the request of 
the payee or holder.”?* 


The rule and reasoning in the Sutter case seems to represent the view 
that many courts advance in cases wherein the drawer has procured the 
certification of the drawee bank.’®> However, there are several cases 
that cast some doubt on the rule set forth in the Sutter case. 

In Florida Power and Light Company v. Tomasello, Liquidator,’ a 
check was drawn, certified by the drawee bank at the request of the 
drawer, and delivered to the payee. The payee indorsed and delivered 
the check to a holder (bank). The check was dishonored by the drawee 
bank because the drawer had ordered payment stopped. The action was 
brought by the liquidator of the now insolvent holder bank. The court 
in allowing the plaintiff to recover held, that after certification, the 
drawer had no right to stop payment, and that the drawee bank was 
not relieved of its primary liability by the direction of the drawer to 
stop payment. The court stated further that if the drawer should pay 
the check he would be subrogated to the rights of the holder against the 
bank.!? The case failed to state whether the plaintiff was, or was not, 


14 Sutter v. Security Trust Company, 96 N. J. Eq. 644 at pp. 647 and 648. 

15 This court cites with approval Times Square Automobile Company v. Rutherford 
National Bank, 77 N. J. Law 649, 73 A. 479 (1909). 

16 103 Florida 1076, 189 So. 140 (1932). 

17 The court’s statements as to subrogation of the drawer to the rights of the holder 
raises some interesting questions. If the drawer paid the check, either the plaintiff would 
be a holder in due course, free of the drawer’s defense, or the drawer would have no de- 
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a holder in due course. Nor was any defense mentioned as a reason for 
the drawer to stop payment. It is possible to draw the conclusion from 
the court’s language that the act of certification, even at the drawer’s 
request, removed all control of the check from the drawer. If this is a 
proper conclusion, the case runs contrary to the view of the Sutter case 
which permits the drawer the right to stop payment only when the 
holder is not one in due course, and when the drawer has a defense. 
Since the decision in the Tomasello case did not expressly turn on either 
point, this conclusion may be open to some doubt. 

In McAdoo v. Farmer’s State Bank of Zenda and F. M. Smith7* 
Smith had drawn a check on the defendant bank and had it certified by 
the bank. The plaintiff’s agent had required certification and delivery 
of the check as a condition precedent to allowing Smith the right to ex- 
amine a carload of corn consigned to him. The agent agreed to return 
the check if the corn was unsatisfactory. The corn was unsatisfactory 
but the check was retained. Smith stopped payment on the check and 
the bank refused payment. This suit was against the drawee bank to 
recover the amount of the check. At the bank’s request, Smith was 
joined as a party defendant. The court stated that if certified checks 
are to be circulated as money to perform the useful purpose in trade 
they have heretofore performed, the deposit of them in a bank to the 
credit of the holder must, so far as the rights of the indorsers are con- 
cerned, be treated as a deposit of money.’® And further, “when it certi- 
fied the check, the latter ceases to possess the character of a check and 
represented so much money on deposit payable on demand to the holder. 
In effect, the certification operated as though the bank had actually paid 
the money to the Railroad Company (McAdoo) and the latter had im- 
mediately deposited it to its own credit.”2° The court refused to allow 
the bank the benefit of the drawer’s defense of lack of consideration even 
though the plaintiff was not a holder in due course. 

On facts almost identical with the McAdoo case, the court in Welch 
v. Bank of Manhattan Company, 7! reached the opposite conclusion. 
fense. In either case the drawer could hold the drawee bank on the certification. If the 
first alternative, i.e. the holder was one in due course, were present, it would have been 
an easy matter for the court to have turned its decision on this point. That would be 
consistent with the usual rule. If the drawer paid because he had no defense and then 
was permitted to recover from the drawee bank, the result is the same. The rule an- 
nounced by the court is consistent if either factual situation were present. 


18106 Kansas 662, 189 Pac. 155 (1920). 


19 The court quoted Blake v. Hamilton Dime Savings Bank Company, 79 Ohio St. 189, 
87 N. E. 73 (1908), “The drawer or indorser of a certified check cannot, after its de- 
livery, revoke it or stop payment upon it by notice to the drawee not to pay.” How- 
ever, the check was certified at the payee’s request in the Blake case. 

20 The court also quoted Carnegie Trust Company v. First National Bank of the City 
of New York, 213 N. Y. 301, 107 N. E. 693 (1915). The check in this case, however, 
was certified at the holder’s request. 


21 Welch v. Bank of Manhattan Com , 264 App. Div. 906, 35 N. Y. Supp. (2d 
00 (lode). pany pp. Div upp. (2d) 
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The drawer drew a check as part payment for the purchase of real es- 
tate, obtained the certification of the drawee bank, and delivered the 
check to Welch. The drawer ordered payment stopped alleging a breach 
of contract and the bank refused to pay. Welch sued the drawee bank 
which asked that the drawer be allowed to interplead as party defendant. 
The court, in granting the interpleader, held that the drawee should be 
allowed to interplead the drawer so that he could interpose his defense, 
that the holder and drawer should litigate which was entitled to the 
money held by the bank, and that it is only in the case where a check 
is certified at the request of the payee or the holder that a bank may not 
resist the enforcement of its contract of certification in order to make 
a set-off or counterclaim available to its depositor. This case holds that 
the bank would be protected if the court found that the drawer had a 
defense. In other words, the court would allow the validity of the draw- 
er’s stop order, assuming he had a successful defense. This is consistent 
with the rule of the Swtter case.?* 


In SUMMARY 


It would appear from most of the cases examined that the court’s 
reason that, since a certification at the drawer’s request does not relieve 
him of liability on the check, he, therefore, has not lost control of the 
instrument and can stop payment on the check. However, this rule ap- 
plies only when the drawer has a defense and the payee or holder is not 
a holder in due course. 


The bank will not be required to follow a stop payment order, should 
one be given, if the drawer has a defense and the holder is a holder in 
due course, or if the drawer has no defense, regardless of whether the 
holder is, or is not, a holder in due course. The courts will usually pro- 
tect the bank if it is sued by the holder, allowing it to use the drawer’s 
defense. At least, this is true when the drawer has only a personal de- 
fense. No case has been found in which the drawer had a real defense 
and ordered payment stopped. It is suggested that parallel reasoning 
leads to the conclusion that the drawer would have the right to stop 
payment. If the rule is designed to protect a holder in due course when 
the defense is personal, it would seem that since a real defense is gen- 
erally available to defeat a holder in due course, the drawer and the 
bank would be protected against a holder in due course if the drawer’s 
defense were real. 


22In Merchants and Planters Bank of Camden v. The New First National Bank of 
Columbus, Ohio, 116 Ark. 1, 170 S. W. 852 (1914), the court refused to allow a stop 
order where a check, certified at the drawer’s request, was in the hands of a holder in 
due course and fraud was claimed as a defense to the check. The court said that the 
drawer or indorser of a certified check can not, after its delivery, revoke it or stop pay- 
ment upon it hy notice to the drawee not to pay. 
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The McAdoo case?* seems to contradict the rule advanced in most 
of the other none too numerous cases on the point. Perhaps the case 
can be explained on the basis that the court did not consider the differ- 
ent results which follow when a check has been certified at the instance 
of the drawer and when it is certified at the holder’s request, or that the 
court did not intend to draw a distinction. 


In some instances the courts employ rather broad language.** When 
the courts’ opinions are analyzed, the rules are much narrower than the 
wording of their opinions would seem to suggest. 


It would seem somewhat unjust to permit the drawer to put the 
certifying bank in a position where, if it made the wrong decision, it 
might invite litigation. If the bank, having certified the check, refused 
payment, it could be sued by the holder on the basis of its acceptance. 
If the bank were to refuse to follow the stop payment order of the 
drawer, it might be subjecting itself to liability to the drawer. In any 
event, the bank must decide at its peril if the drawer had the right to 
order payment stopped and if he would have a good defense against 
the holder. 


The legislatures of the various states intended to encourage the re- 
liance on, and the stability of, commercial paper, when they adopted 
the Negotiable Instruments Act. The public policy of this reliance hav- 
ing been determined by the legislatures, such reliance would be strength- 
ened by denying the right to stop payment on checks which have been 
certified, irrespective of the person who procured that certification. It 
is suggested that such a general rule would agree with the understand- 
ing of most users of certified checks as to the operative effect of certifica- 
tion. These persons are seeking an assurance of security by use of a 
certified check and they are not concerned with, or interested in, the 
legal subtleties involved in a distinction between certification at the 
drawer’s or holder’s request. 


23 See footnotes 18, 19, and 20 supra. 


24 Kellog v. Citizens Bank of Ava, 176 Mo. App. 212, 162 S. W. 643 (1914). The 
statement is made that the drawer may countermand a check, before the bank honors or 
accepts the check, no distinction being made as to whether the drawer or the holder 
procured the certification. : 

National Mechanics Bank v. Schmeltz National Bank, 116 S. E. 380, 1386 Va. 33 
(1923). The Virginia Saloon Company contracted with the plaintiff to purchase firewood 
for the company. The plaintiff requested a certified check, and the check was certified 
by the defendant bank (at the request of the drawer) and delivered. Thereafter, the 
defendant (drawee bank) sought to plead the drawer’s debt to it (the bank) as a set-off. 
The court, in denying the defense of the bank and giving judgment for the plaintiff, held 
that the bank upon certifying the check becomes the primary debtor. The court further 
stated that, at the moment a check is certified, money to meet it is, by operation of law, 
assigned and placed to the credit of the holder of the check and . . . is beyond control 
of the drawer and the drawer’s creditors, -and no equities between the bank and the 
drawer could be set off against said drawer; and, a fortiori, they could not be set off 
against the plaintiff in this case. (The court quoted David on Negotiable Instruments, 
2D.N.1I. Section 1603, but the section quoted seems to deal with certification at the 
request of the holder.) 





BANKING DECISIONS 


In thie department are published each month all of the smportant deci- 
sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





F. R. B. Transamerica Decision 


Ordering the Transamerica Corporation to dispose of its 
bank holdings in Oregon, California, Washington, Arizona 
and Nevada, the Federal Reserve Board has ruled that 
A. P. Giannini’s holding company restrained competition and 
created a tendency toward monopoly in violation of section 7 


of the Clayton Act. 


Important excerpts from the opinion of the Board in this 
most far-reaching decision are reported below. 


[BackcrounpD] 

The banking group control of which was later concentrated in Trans- 
america had its origin in the organization by A. P. Giannini of the 
Bank of Italy in San Francisco, California, in 1904. Its expansion began 
with a first branch in 1909, a second in 1910, a third in 1912, 2 in 1913, 
1 in 1915, 5 in 1916, and 7 in 1917, making a total of 18 branches at 
the end of that year. Until 1917, the method followed in buying other 
banks was for one or more of the officers of the Bank of Italy to buy 
the stock of the bank to be acquired with the proceeds of personal 
loans to them by another bank, these loans being secured by the stock 
purchased. The assets of the bank the stock of which had been thus 
purchased were then sold to the Bank of Italy; the loans made to 
finance the stock purchased were then paid from the sale of assets and 
the acquired bank was liquidated. This method was followed because 
California law did not permit one bank to buy the stock of another. 

As the number of banks being acquired increased, this procedure 
became burdensome and inconvenient. In 1917, A. P. Giannini organ- 
ized the Stockholders Auxiliary Corporation, the beneficial interest in 
its stock being owned by the stockholders of the Bank of Italy in the 
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same proportion as their stockholdings in that bank. This company 
was organized for the purpose, among others, of acting as a purchaser 
of the stock of banks the assets of which were to be later acquired by 
the Bank of Italy. It also took charge of any assets of the acquired 
bank which had to be written off by the Bank of Italy. It acted as an 
insurance broker in placing insurance for the Bank of Italy and in- 
surance which came to the Bank of Italy through its customers or in 
connection with loans made by it. In 1918, A. P. Giannini organized 
the Bancitaly Corporation, a New York corporation, in which about 
three-fifths of the stockholders were also stockholders in the Bank of 
Italy, and in which the Stockholders Auxiliary Corporation owned about 
25 per cent of the stock. The Bancitaly Corporation acquired control 
of several banks in New York, interests in some foreign banks, and 
controlling stock interests in some California banks. A. P. Giannini 
was President of Bancitaly Corporation from the organization of that 
company until its dissolution in 1928. In 1924, Stockholders Auxiliary 
Corporation and certain stockholders of the Bank of America of Los 
Angeles organized a company known as Americommercial Corporation, 
which also engaged in acquiring controlling stock interests in California 
banks. Stockholders Auxiliary Corporation later came into the sole 
ownership of Americommercial Corporation. In 1927, after the passage 
of the McFadden Act, permitting national banks to engage in branch 
banking, the Bank of Italy absorbed the Liberty Bank of America of 
San Francisco and the Commercial National Bank of Los Angeles and 
became Bank of Italy National Trust and Savings Association under 
a national charter. 


[ TRANSAMERICA ] 


In 1928, A. P. Giannini organized respondent, Transamerica, as pre- 
viously found, for the purpose, among others, of concentrating under 
the control of a single company all of the various banks and other 
organizations above referred to. . . . At the request of A. P. Giannini, 
practically all of the stockholders in Bank of Italy National Trust and 
Savings Association and Bancitaly Corporation exchanged their stock 
in these companies for stock in Transamerica, thus placing in the hands 
of Transamerica, at the time of or shortly after its organization, sub- 
stantially all of the stock of Bank of Italy National Trust and Savings 
Association and Bancitaly Corporation. The Bank of Italy National 
Trust and Savings Association had by that time acquired, by the 
purchase of other banks through the method stated above and by the 
establishment of de novo branches, some 284 branches in California. 
In addition, Transamerica had acquired and held all or a substantial 
majority of the stock of California Joint Stock Land Bank, National 
Bankitaly Company, Bankitaly Agricultural Credit Corporation, Bank- 
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italy Mortgage Company, Bank of America National Association of 
New York, Bancamerica Blair Corporation, Commercial Holding Com- 
pany, Bankitaly Company of America, Occidental Corporation (a hold- 
ing company owning Occidental Life Insurance Company and Occidental 
Investment Company), Bank of America (California) and its security 
affiliate, Corporation of America, and Pacific National Fire Insurance 
Company. ... 


| TRANSAMERICA ACQUISITIONS | 

The Transamerica group—operating principally through Trans- 
america, but with active assistance and cooperation from other members 
of the group and especially from officials of Bank of America—con- 
tinued its aggressive policy of acquiring other banks and extending and 
expanding its operations. From its organization in 1928 to the time 
of this proceeding, Transamerica acquired some 240 banks and branches 
in California, of which some 200 have been absorbed into and become 
branches of Bank of America. 

A bank cannot lawfully engage in interstate branch banking; how- 
ever, Transamerica, not being a bank itself, was able to, and did, extend 
its controlled group-banking operations into other States. Transamerica 
first expanded the operations of the group into Oregon in 1930, through 
the acquisition of The First National Bank of Portland. Subsequently, 
Transamerica acquired some 56 banks and branches in that State, about 
40 of which have been absorbed into the branch-bank system of The 
First National Bank of Portland. The Transamerica group expanded 
its operations into Nevada in 1934 through the acquisition by Trans- 
america of the First National Bank in Reno, the name of which was 
subsequently changed to First National Bank of Nevada. Since this 
first acquisition in Nevada, Transamerica has acquired six other banks 
in Nevada, four of which have been converted into branches of the 
First National Bank of Nevada. In furtherance of the policy of ex- 
panding and extending the operations of the group, Transamerica en- 
tered the State of Washington in 1936 through the acquisition of the 
National Bank of Tacoma, the name of which was subsequently changed 
to National Bank of Washington. Since this acquisition, Transamerica 
has acquired nine other banks in Washington, all of which have been 
converted into branches of the National Bank of Washington. Con- 
tinuing its expansion and extension policy, the group entered Arizona 
in 1937 through the acquisition by Transamerica of the First National 
Bank of Arizona at Phoenix, the Phoenix National Bank, and its affiliate, 
the Phoenix Savings Bank & Trust Company. The First National 
Bank of Arizona at Phoenix and the Phoenix National Bank were con- 
solidated and became the First National Bank of Arizona. This bank 
acquired a branch from another bank and later established two addi- 
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tional branches and merged with its companion bank, Phoenix Savings 
Bank & Trust Company. , 


The usual method followed in acquiring banks was to arrange for 
the purchase by Transamerica of a controlling stock interest in the 
bank to be acquired, and thereafter if the bank purchased was to be 
converted into a branch, Transamerica would convey the assets to one 
of its controlled banks. It has been common procedure for Trans- 
america to sell to persons selected to be directors of a bank purchased 
by it, directors’ qualifying shares with an option to Transamerica to 
repurchase. It has also been common for Transamerica to complete 
such arrangements prior to the time it became the owner of record 
of the capital stock of the bank acquired. By this means, boards of 
directors selected by Transamerica were provided for in advance of 
transfer to Transamerica of the stock bought in its behalf, and thus 
any need for Transamerica to obtain a voting permit from this Board 
in order to vote its stock for the election of a board of directors was 
avoided. There are a total of 324 directorships in Transamerica 
majority-owned banks which are filled by 266 individuals, and Trans- 
america holds options to purchase the qualifying shares in the case of 
249 such directorships. It has also been a frequent practice of Trans- 
america, where it appeared necessary in order to secure a controlling 
interest in a bank it desired to purchase, to pay bonuses to officials of 
the bank or to grant them special inducements in various forms, as well 
as to pay unusually high prices for shares that represented control, or 
which might aid in securing control. It has consistently sought to 
acquire controlling interests. 


As of June 30, 1948, the Transamerica group controlled in California 
25 commercial banks having 529 branches, with a total of 554 banking 
offices; in Oregon, 13 commercial banks having 44 branches, with a total 
of 57 banking offices; in Nevada, 3 commercial banks having 12 branches, 
with a total of 15 banking offices; in Arizona, 1 commercial bank having 
5 branches, with a total of 6 banking offices; and in Washington, 1 com- 
mercial bank, having 9 branches, with a total of 10 banking offices. 
Subsequently, the number of controlled commercial banks was increased 
in California to 26 and in Oregon to 16. 


During the pendency of this proceeding the Transamerica group, 
having secured permits from the Comptroller of the Currency to branch 
such banks, attempted to convert into branches of Bank of America 
22 banks with 28 banking offices (one dual occupancy) in California 
which are majority owned by Transamerica. This conversion was pre- 
vented by injunctive orders issued by the United States Court of 
Appeals for the Ninth Circuit upon the petition of this Board and by 
subsequent action of that court in contempt proceedings instituted 
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against Transamerica, Bank of America, and their respective chief 
executive officers, Sam H. Husbands and L. M. Giannini, for failure 
to obey the injunctive orders. In Oregon, Transamerica presently con- 
trols 15 banks (with 17 offices) now operated as affiliates of The First 
National Bank of Portland. Applications to convert such banks into 
branches of The First National Bank of Portland are now pending 
before the Comptroller of the Currency. 


A basic position of respondent in this proceeding is that Bank of 
America is not controlled by Transamerica, is not a part of the Trans- 
america group, and is a wholly separate institution dealing at arms 
length with Transamerica and banks and other corporations majority 
owned by Transamerica. The support for this position appears to be 
necessarily based principally upon, though not limited to, reductions 
in the proportions of the stock of Bank of America held by Transamerica, 
upon the present wide distribution of the stock of Bank of America, 
and upon the relatively insignificant stockholdings of L. M. Gian- 
nini in the Bank... . 


From its organization in 1928 to July 1937, Transamerica had and 
exercised control of Bank of America through its ownership of more 
than 99 per cent of the stock of that bank. However important other 
elements of control may have been during that period, they are not 
considered here because of the direct control through stock ownership. 
The control exercised by Transamerica, not only of Bank of America, 
but also of its majority-owned banks and other companies, has always 
been and is one of policy, leaving the details of the management of the 
individual banks and other companies to officials selected directly or 
indirectly by Transamerica. Any radical departure from these policies, 
or any abnormal commitment, required prior consultation with and 
approval of Transamerica. Transamerica’s control of Bank of America 
was for many years publicly acknowledged by Transamerica. .. . 


Among the important intangible factors of control of Bank of 
America by Transamerica is the history of “Giannini management” 
of Transamerica and its affiliates, the long-established relationships 
among the members of this group, the long and continuous service of 
most of the important officials in the group, the expectation and ac- 
ceptance of policy direction, and the momentum of established policies 
and procedures. All of these tend to preserve and continue unity of 
policy on the part of the management hierarchy of both Transamerica 
and Bank of America. 


A result of the tangible and intangible factors entering into the 
control of Bank of America by Transamerica appears from an ex- 
amination of the 1948 Board of Directors of that bank. The Bank’s 
1948 Board consisted of 25 members. Of this membership, 14 were 
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members of the Bank’s 1987 Board selected by Transamerica when it 
owned more than 99 per cent of the stock of Bank of America. . . 
Since 1937, Bank of America has performed or continued to perform 
a wide variety of services for Transamerica inconsistent with cessation 
of control of that bank by Transamerica after Transamerica became a 
minority stockholder of the Bank. One important type of service per- 
formed by various officers and employees of the Bank of America has 
been assistance to Transamerica in acquiring other banks... . 


Other types of services performed for Transamerica by Bank of 
America include the audit and examination of Transamerica-controlled 
banks by the Inspection Department of the Bank of America, reports 
of which inspections are supplied to Transamerica and to the banks 
examined. Similarly, the same department of the Bank audits and 
examines Transamerica subsidiaries not engaged in banking. Other 
services performed for Transamerica by personnel of the Bank of 
America include tabulating, addressographing, and mailing services; 
the handling of stock transfers, mechanical maintenance, stationery 
supplies, rent collections, burglar alarm inspection, and, until 1950, 
telephone switchboard service. All of these services are performed by 
the Bank at actual cost, and substantially all are performed only for 
Transamerica and its subsidiaries. 

Officers and personnel of the Bank of America are freely moved to 
other banks controlled by Transamerica, and from such other banks 
to Bank of America. The record leads to the conclusion that Bank of 
America has served as a reservoir of trained personnel later placed in 
important positions in other banks controlled by Transamerica. . . . 


Having fully considered the evidence respecting the manner of 
operation of Transamerica and its relationships and activities with and 
in connection with Bank of America, and with and in connection with 
Transamerica’s majority-owned banks and other companies, it is con- 
cluded, and therefore found, that Transamerica has had and now has 
the power to control and direct, and in fact has controlled and directed, 
and now does control and direct, the major policies and activities, as 
distinguished from the day-to-day details of operation, of Bank of 
America and of . . . the other banks named. . . . As to such other banks. 
Transamerica acquired and now holds a controlling stock interest in each 
of them, and has openly and freely exercised that control. It is further 
concluded, and therefore found, that Transamerica has not held and 
does not now hold its stock in any of the banks named... solely for 
investment. 

Much evidence was introduced or proffered by respondent assigning 
reasons for bank acquisitions, explaining the circumstances under which 
made, and the goal being sought. This evidence is principally intended 
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to show that the purpose was to accept opportunities to acquire banks 
as they were presented in order to round out State-wide branch banking 
by extending the facilities and services of the system into areas where 
it was lacking, and to add to the lines and types of business not already 
adequately represented in the system; to acquire suitable banking 
premises not otherwise available; to acquire, at the request of owners 
or supervisory authorities, banks in failing or frozen condition; and to 
indicate that there was no purchase of banks merely for the sake of 
increasing the size of the group or to reduce competition. .. . 


[The] testimony shows not only the great persistence of efforts to buy 
banks by or in behalf of Transamerica, but also makes it clear that 
Transamerica is not especially engaged in acquiring banks in bad 
condition. .. . 

Interstate branch banking is unlawful, and Transamerica cannot 
directly consolidate its controlled banks in the several States into a 
single bank. Although Bank of America is by its own statement “the 
world’s largest bank,” Transamerica has evidenced a desire to create 
an even larger bank by interstate branch banking, if and when this 
is possible. . .y 


A principal part of respondent’s defense has been devoted to offering 
or tendering evidence directed to showing the continued existence of 
effective competition; that competition from commercial banks located 
outside the five-State area, together with competition from nonbanking 
institutions within and without the five-State area, is such that re- 
spondent could not, even if it tried, bring about a substantial lessening 
of competition; and that no proper conclusion concerning the effect of 
respondent’s stock acquisitions can be reached without considering the 
character and extent of competition from these sources. These matters 
have been considered in the light of the fact that this proceeding chal- 
lenges the lawfulness of respondent’s acquisition and use of stock in 
commercial banks within the five-State area and in the light of the 
characteristics and functions of commercial banks. 


The banking structure of the country as it now exists requires and 
depends upon two functions which are performed by and are unique 
to commercial banks. These are the money-payment and the money- 
creation functions. There is a third function—the extension of short- 
term business credit—in which commercial banks are dominant and 
for which, in the practical sense, there is no adequate existing alternative 
or substitute. In these areas there is no substantial competition with 
commercial banks from any source. 


The money-payment function rests upon the acceptance of demand 
deposits subject to being drawn upon by depositors through the issuance 
of checks. The conduct of all business depends upon the smooth 
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operation of the elaborate mechanism by which money payments can 
be made between persons in the same or widely separated parts of 
the country through the check collection and clearance procedures of 
the commercial banking system, without persons having to make 
physical transfers of currency or coin in order to effect payment. More 
than 80 per cent of all money payments throughout the country are 
made by check. Some four billion checks a year are issued, repre- 
senting a dollar volume of about one and one-half trillion dollars. Only 
commercial banks perform this money-payment function and there is 
no existing adequate alternative or substitute for it. 


The money-creation function of commercial banks rests on two 
principal factors. First, commercial bank demand deposit liabilities 
(deposits subject to check) are widely used and accepted as means of 
payment or money. Second, commercial banks do not keep a full cash 
reserve behind each dollar of their demand deposit liabilities, but 
operate instead on a fractional reserve basis. Commercial banks are 
thus in a position to add to their demand deposit liabilities in exchange 
for note or security assets if they have cash reserves in excess of what 
must be held against their deposits or if they can obtain additional 
reserves. When a commercial bank lends to a borrower, it typically sets 
up on its books a demand deposit liability (deposit subject to check) 
to his account. The borrower accepts the deposit as means of pay- 
ment equivalent to cash. As the borrower writes checks against his 
new deposit, the funds are transferred and deposited elsewhere, usually 
in other banks. The cash reserves of the lending bank are drawn 
down, but the bank can readily meet such a drain as long as it has 
left the minimum fraction of cash reserves needed against its remaining 
deposits. The bank or banks receiving the deposits thus obtain more 
cash reserves than they need to hold against deposits, and in turn 
can increase their deposit liabilities by additional lending. In this 
country commercial banks are generally required by law to hold re- 
serves equal to specified percentages of their demand and time deposits, 
with low percentages typically applying to time deposits. For member 
banks of the Federal Reserve System, whose deposits represent 85 per 
cent of all commercial bank deposits, these reserves must be kept as 
balances with the Federal Reserve Banks. For banks which are not 
members of the Federal Reserve System, required reserves are generally 
kept in the form of vault cash or balances with correspondent banks. 
Balances in excess of the required amounts are excess reserves that 
may be used to support an expansion of commercial bank lending with 
a resultant increase in bank deposit liabilities. If 20 per cent of demand 
deposits must be held in reserves, then banks as a group may expand 
their deposits by five times the amount of the excess reserves. Member 
banks as a group may increase their total reserve balances by borrow- 
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ing from the Federal Reserve Banks or by selling Government securities, 
which are purchased by the Federal Reserve Banks. Nonmember 
banks as a group may increase their total reserve balances by borrowing 
from correspondent banks, which in turn may borrow from Federal 
Reserve Banks or also may sell Government securities. An adequate, 
though perhaps somewhat oversimplified, illustration of the process of 
money creation through an increase in bank lending is: 


“Bank A sells $1,000 in Government bonds to a Federal Reserve Bank, 
resulting in increasing the reserve balance of Bank A by that amount. 
Bank A thereupon lends $1,000 to Jones by adding that amount to his 
demand deposit balance. Jones draws a check for $1,000 on Bank A, 
payable to Smith, who deposits the check in Bank B. Bank B sets 
aside $200 as the required reserve against this increase in its deposits 
and then lends the remaining $800 to Brown. Brown draws a check 
for $800 to Johnson, who deposits the check in Bank C. Bank C sets 
aside $160 as the reserve against this increase in its deposits, lending 
the balance, or $640, to Green. This process is repeated by similar 
transactions within the commercial banking system until the excess 
reserves of $1,000 originally created by the sale by Bank A of the $1,000 
Government bond to the Federal Reserve Bank supports an expansion 
of newly created deposits totalling $5,000. It is in this way that the 
commercial banking system as a whole is able to use excess reserves 
to produce expansion of the demand deposits within the banking system 
as a whole at the ratio of five to one when the ratio of required reserve 
is 20 per cent of demand deposits.” 


This money-creation function is unique to commercial banks and 
there is no existing alternative or substitute for it. 

Short-term business credit is credit required by small, medium, and 
even large business concerns for, or to supplement, their working capital. 
In this area commercial banks occupy a pre-eminent position. Ex- 
clusive of trade credit (which is an arrangement by which suppliers 
of goods and services grant the privilege of deferring payment for such 
goods and services for periods of 30, 60, and 90 days) , commercial banks 
supply more than 90 per cent of all short-term business credit. Be- 
cause of the commercial banks’ intimate knowledge of the affairs of 
business concerns in the areas in which commercial banks operate, in- 
cluding that acquired in the course of extending the other services for 
which such banks are commonly relied upon, commercial banks are 
able to and do extend and service short-term business credit to the 
almost total exclusion of other lenders. Financial institutions without 
the same knowledge of local conditions, and without ready access to 
such knowledge, afford no practical alternative or substitute for the 
short-term business credit function of local commercial banks, 
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Because of the frequency of need for access to one or more of the 
services of commercial banks, such banks draw their business largely 
from areas within which customers may conveniently visit the banks 
as occasion may require. Thus, in this aspect of their customer rela- 
tions, commercial banks are largely local, and for the usually needed 
customer services a distant bank cannot adequately serve a customer. 
Very large concerns with national credit standing have access to credit 
from banks in many parts of the country and may also maintain ac- 
counts in widely scattered banks. This does not apply, however, to the 
great multitude of the customers of commercial banks. The smaller 
concerns, local business enterprises, and ordinary citizens must depend 
upon their local commercial bank or banks for the financial services 
peculiar to such banks; for all these customers there is no alternative 
or substitute, because distantly located banks do not serve or supply 
their needs. 

In addition to the three distinctive services previously described, all 
commercial banks perform some or all of the following services: ac- 
ceptance of savings deposits; the making of real estate, personal, agri- 
cultural, instalment, term, and other types of loans; the collection of 
drafts, bills, and other commercial instruments; the acceptance of bills 
of exchange; the issuance of letters of credit; the sale of travelers’ 
checks, cashiers’ checks, and drafts on correspondent banks; the pur- 
chase or sale of securities for customers; the sale of foreign exchange; 
the renting of safety deposit boxes; the extension of trust services, and 
others. Within the area of some of these additional services there is 
some competition from sources other than commercial banks. Such 
sources, other than the Government lending agencies, are principally 
life insurance companies, building and loan associations, production 
credit associations, savings and loan associatons, credt unions, finance 
companies, personal loan companies, and private individuals. All of 
these, however, depend upon the commercial banking system to carry 
on their own business, and most of them depend upon it for additional 
credit for their own operations. Such nonbank competition as exists 
in this limited area of services is immaterial here, for it does not com- 
pete with or afford an alternative or a substitute for the major functions 
of commercial banks. . . 


As previously stated, commercial banks enjoy a monopoly of the 
money-payment and money-creation functions, and dominate the market 
in short-term business credit. These facts, together with the fact that 
substantially all those who require the services afforded by commercial 
banks must rely upon such banks in the local area to which they have 
ready access, place in the hands of such banks much power over the 
business affairs of the area which they serve. The local bank or banks 
in a community have the power to overexpand credit by lending too 
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freely and too much, and, on the other hand, have the power to so re- 
strict credit as to hamper growth and development. To the extent that 
banking offices are controlled by one group, these powers—which include 
the power to discriminate among business enterprises and individuals— 
are in the hands of that group. 

There is not the same freedom of entry into banking as into other 
types of business. Authorization must first be secured from regulatory 
agencies before new banks or branches may be established. Regulation 
concerning entry into banking is directed primarily to the protection 
and safety of depositors, and its exercise includes consideration of the 
effect of such establishment upon existing banks and the availability of 
business to support the new bank and permit its successful operation. 
An overbanked condition, which may result in bank failures, is sought 
to be avoided. A bank may not lawfully buy the stock of another 
bank, but entry presents no problem to a holding company, such as 
Transamerica, other than its ability to buy a controlling stock interest 
in an established bank. The size and resources of a large banking group 
also enable it to enter a community before it is clearly apparent that a 
bank is warranted, and thus anticipate and block the organization of 
a local bank, which must depend upon the business available at such 
location for its continuance. In this way, bank locations in promising 
areas may be pre-empted by a large group through a branch which does 
not have to be immediately profitable in order to continue. As the 
size and resources of a banking group increase, its power to suppress 
potential competition increases. Its size alone may discourage and 
prevent the establishment of independent banks in direct competition 
with it, or serve as an inducement to existing small banks, likely to be, 
or already, in direct competition with it, to sell to the group at its 
solicitation. 

There is testimony that Transamerica did not attempt to acquire 
any bank against the wishes of its owners; and there is testimony show- 
ing specific instances where this was not true. There is testimony by 
numerous individuals stating their satisfaction with the services afforded 
by Transamerica-controlled banks and their conclusions respecting the 
continuance of competition; and there is also evidence showing that as 
a result of acquisitions by the Transamerica group, in a large number 
of communities that had two or more banks, the only banking services 
now existing are Transamerica controlled. There is opinion testimony 
by economists as to what constitutes competition and monopoly; and 
much testimony was introduced and proffered by respondent to show 
that its expansion and methods of expansion and operation have been 
benign in character and dominated by a wish to make superior services 
and facilities available to more people. All of these matters have been 
considered. They are largely immaterial. The controlling facts are 
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that it is clear from the record that by the significant standards— 
number of commercial banking offices, volume of deposit liabilities, 
volume of loans, and number of deposit accounts — Transamerica- 
controlled banks have, in the five-State area, approximately 4) 
per cent of all banking offices, 39 per cent of all bank deposits, 50 
per cent of all bank loans, and 46 per cent of all deposit accounts of 
individuals, partnerships and corporations; that despite the tremendous 
growth of population and wealth in this area the expansion of Trans- 
america has been accompanied by a decrease in the number of banking 
offices independent of Transamerica, a substantially higher relative 
increase in deposits in Transamerica-controlled banks than in all other 
banks, and the absorption by Transamerica of practically all of the 
total increase in bank loans; that Transamerica has the purpose and 
the power to continue to expand its occupancy of the market in the 
five-State area; that its present position is held with a proportion of 
approximately 8.13 per cent of the capital funds of all banks in the 
area; that its acquisition and holding of the stocks of the banks... 
and of Citizens National Trust and Savings Bank of Los Angeles were 
not and are not solely for investment; and that the effect of its holding 
and use of such stocks may be to substantially lessen competition and 
restrain commerce in commercial banking in the States of California, 
Oregon, Nevada, Arizona, and Washington, and tend to create a mo- 
nopoly in such line of commerce in said area. 


ConcLusION 


The acquisition, holding, and use by Transamerica, as aforesaid, of 
the stock of the banks named in subparagraph (b) of Paragraph One of 
the foregoing findings as to the facts, and of the stock of Citizens Na- 
tional Trust and Savings Bank of Los Angeles, named in Paragraph 
Nine of such findings, constitutes and is a continuing violation of section 
7 of “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (38 
Stat. 731, 15 U.S.C. § 18). 


In considering the relief necessary and appropriate to put an end to 
the aforesaid violations of law in a manner which will have a practical 
result consistent with the intent and purpose of said section 7, account 
has been taken of the factual situation presented by the record. The 
stock of Bank of America was the first acquisition by Transamerica of 
importance in this proceeding; Bank of America was the hard core 
around which the Transamerica-controlled banking group was built, and 
it still is the center and principal support for the group. The long and 
close association of Bank of America in aiding in constructing the Trans- 
america group, the unity established over the years, the personal asso- 
ciations and relationship among important officials in Transamerica and 
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Bank of America, and similar intangible factors, provide sound reason 
to believe that even if Transamerica were required to divest itself of the 
stock it now holds in Bank of America, the existing relationship between 
Transamerica and Bank of America would continue. In these circum- 
stances, to require Transamerica to divest itself of the stock it now holds 
in Bank of America, but allow it to hold the stock of other banks, would 
accomplish nothing. Divesture by Transamerica of the stock of other 
banks will place majority holdings of the stock of those banks into new 
and different hands so that prompt and full disassociation from Trans- 
america can be expected. These considerations have guided the framing 


of the Board’s order. 


OrpER 


It is ORDERED that respondent, Transamerica Corporation, a cor- 
poration, cease and desist from violating the provisions of section 7 of 
“an Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes” (38 Stat. 731, 15 U. S. C. § 18), 
in the manner set out in the findings as to the facts herein; and it is 
specifically ordered that said respondent divest itself fully and com- 
pletely of all capital stock, whether directly or indirectly owned or con- 
trolled by it, of each of the following named banks: 


In California 


Central Bank, Oakland, 

The First National Bank of Garden Grove, Garden Grove, 
Bank of Pinole, Crockett, 

Central Bank of Calaveras, San Andreas, 

The First National Bank of Fairfield, Fairfield, 

The Temple City National Bank, Temple City, 

The First National Bank of Weed, Weed, 

First Trust and Savings Bank of Pasadena, Pasadena, 

The First National Bank of Bellflower, Bellflower, 

First National Bank in Corcoran, Corcoran, 

The First National Bank of Los Altos, Los Altos, 

Bank of Newman, Newman, 

First National Bank in Santa Ana, Santa Ana, 

First National Trust and Savings Bank of Santa Barbara, Santa Barbara, 
Bank of Tehachapi, Tehachapi, 

The First National Bank of Crows Landing, Crows Landing, 
The First National Bank of San Jacinto, San Jacinto, 

Farmers & Merchants Bank of Watts, Los Angeles, 

Citizens National Trust and Savings Bank of Los Angeles, Los Angeles, 
The First National Bank of Mountain View, Mountain View, 
The First National Bank of Oakdale, Oakdale, 

First National Bank in Turlock, Turlock, 

Bank of Beaumont, Beaumont, 

First National Bank in Delano, Delano, 

American Commercial & Savings Bank, Moorpark, 

Stanislaus County Bank, Oakdale, 


In Oregon 


The First National Bank of Portland, Portland, 
The First National Bank of Forest Grove, Forest Grove, 
Coolidge & McClaine, Silverton, 
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Moreland-Sellwood Bank, Portland, 

Clatsop County Bank, Seaside, 

The First National Bank of Cottage Grove, Cottage Grove, 
The First National Bank of Prineville, Prineville, 
The Scio State Bank, Scio, 

Bank of Sweet Home, Sweet Home, 

The First National Bank of Eugene, Eugene, 
Benton County State Bank, Corvallis, 

Carlton State & Savings Bank, Carlton, 

Yamhill State Bank, Yamhill, 

Monroe State Bank, Monroe, 

The First National Bank of Lebanon, Lebanon, 
State Bank of Malheur County, Ontario, 


In Nevada 


First National Bank of Nevada, Reno, 
Farmers’ Bank of Carson Valley (Inc.), Minden, 
Bank of Nevada, Las Vegas, 


In Arizona 
First National Bank of Arizona, Phoenix, 


In Washington 
National Bank of Washington, Tacoma; 


that said divestment be made in good faith, and that none of the capital 
stock of any of said banks be sold or transferred directly or indirectly 
to any presently existing or later organized or acquired subsidiary or 
affiliate of respondent, or to any director, officer, employee, agent, or 
nominee thereof, or to any person acting for or in behalf, or subject 
directly or indirectly to the control, of respondent or of any of its sub- 
sidiary or affiliated companies or of any director, officer, employee, agent, 
or nominee thereof; that said divestment be made without using or at- 
tempting to use any of said capital stock in any manner in directly or 
indirectly acquiring or conveying to others any of the assets of any of 
said banks; and that said divestment be made in such manner that each 
of said banks may continue to operate as a going concern wholly inde- 
pendent of respondent; that action to bring about said divestment be 
initiated by respondent within 90 days after service of this order upon 
it, and that said divestment be completed within two years and 90 days 
after said service of this order. 


IT IS FURTHER ORDERED that within 90 days after the service 
of this order upon it, respondent file with this Board a report in writing 
showing in detail the action which it has then taken, and which it in- 
tends to take, in compliance with this order; that within one year after 
the expiration of said 90 days respondent file with this Board a report in 
writing showing in detail the action which it has then taken, and which 
it intends to take, in compliance with this order; and that within two 
years and 90 days after said service of this order respondent file with 
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this Board a report in writing showing in detail the manner and form 
in which it has completed compliance with this order. 
This 27th day of March, 1952. 


By the Board. 
(Signed) S. R. Carpenter, 


(SEAL) Secretary. 

Governor Vardaman dissents. He would dismiss the complaint for 
the reason that, in his opinion, the record fails to warrant or sustain the 
Board’s finding that Transamerica’s acquisition, holding and use of the 
stock of the banks named in the Board’s divestment order “may be to 
substantially lessen competition and restrain commerce in commercial 
banking in the States of California, Oregon, Nevada, Arizona, and Wash- 
ington, and tend to create a monopoly in such line of commerce in said 
area.” Governor Vardaman is also of the opinion that the Hearing 
Officer arbitrarily and unfairly discriminated against Transamerica in 
his conduct of the proceeding and erroneously excluded a substantial 
quantity of relevant and material evidence offered by Transamerica in 
defense of the Board’s charges. In the circumstances, it is Governor 
Vardaman’s opinion that, in the absence of a dismissal of the complaint, 
the matter should be remanded to the Hearing Officer for the taking 
of further testimony on behalf of Transamerica in line with Trans- 
america’s several exceptions, dated and filed September 13, 1951, to the 
Hearing Officer’s rulings on evidence. 


Governor Powell dissents for reasons to be set forth in a statement 
hereafter to be filed and made a part of the record. 


Governors Mills and Robertson took no part in the Board’s con- 
sideration of this matter. . . . 


DIssenTING STATEMENT OF GOVERNOR OLIVER S. POWELL 


It is my judgment that the case was tried on too narrow a basis. 
The Solicitor’s argument boils down largely to the fact that the respond- 
ent has 40 per cent of the banking offices and 39 per cent of the deposits 
in five States, that this is too large a percentage to be controlled by one 
party and that the respondent has intentions of further expansion. . . . 


Principal reliance, as I understand, is based on the Standard Oil case, 
337 U.S. 293 (1949), a five-to-four decision involving not section 7 but 
section 3 of the Clayton Act. This decision is said by the Board’s Solici- 
tor to require the Board to hold that any stock acquisition resulting in 
control of a “quantitatively substantial” amount of business may have 
the effect of substantially lessening competition, restraining commerce 
and tending to monopoly, and is therefore in violation of section 7. 
I am unable to agree with this. . . 
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The Board of Governors of the Federal Reserve System is unlike a 
court in that the Board is supposed to be an expert in banking and can 
weigh special factors in banking cases over and above reliance on court 
decisions based on non-banking business. 

In my judgment the Board did not have a clear objective in bring- 
ing this proceeding against the Transamerica Corporation. Such an ob- 
jective is needed because this decision will have an important bearing 
on equitable treatment of other bank holding companies. In the evi- 
dence and arguments to support the claim that competition has been 
restrained and a tendency to monopoly has been created, all of the fol- 
lowing questions have been mentioned but not placed in clear focus: 


(1) Is there a threat to the dual system of banking? 


No such threat has been proven. Holding companies can operate 
either State or National banks, and they do so in many instances. 


(2) Is it monopolistic to cross State lines in the ownership of banks? 

The Board of Governors has itself acquiesced in this practice in the 
cases of several holding companies by granting them permits to vote 
bank stock owned by them. 

(3) Is there a threat to independent banking? 

While this is a major point, it is hardly touched on in the Solicitor’s 
brief or in the evidence. Furthermore, under the Board’s order, Trans- 
america is permitted to retain ownership of the great branch banking 
organization, Bank of America National Trust and Savings Association. 


(4) Is competition lessened? 

The record makes it clear, and the Board’s Solicitor has never denied 
that keen competition is present in the five States in which Bank of 
America affiliates operate. 


(5) Is there a tendency to monopoly? 

The Board’s position, it seems to me, fails to recognize that a certain 
amount of monopoly is inherent in banking. Overbanking has been a 
curse in past years and the supervisory authorities protect a banking 
monopoly in hundreds of communities. In this way, banking differs 
from gasoline stations, which were involved in the Standard Oil case, 
upon which the Board relies as a major legal basis for its decision. 


(6) Is 40 per cent of the banking offices and deposits in a five-State 
area the critical point beyond which a tendency to monopoly is clearly 
evident? 


This is a specious argument which over-simplifies the problem. If 
Transamerica had happened to control an affiliated bank in the State of 
New York, the addition of New York State to the number of banking 
offices and the amount of deposits against which Transamerica holdings 
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were measured would have brought the level well below 40 per cent. 
As a matter of fact, the percentage of banking offices and bank deposits 
controlled by Transamerica in the five States varies widely. . . . 

I have previously referred to the statement of the Board’s Solicitor 
that “this is a new case under section 7. There has never been any- 
thing like it.” This being true, the respondent should have been given 
full opportunity to present its evidence. In the narrow view taken by 
the Board’s Solicitor as to the legal foundation of the case—namely, the 
so-called quantitative substantiality theory said to have been estab- 
lished by the Standard Oil case—much evidence offered by the respond- 
ent was not allowed to be entered. . . . 

In summary, it is my judgment that regardless of the ultimate de- 
cision as to the respondent’s violation of section 7 of the Clayton Act, 
the Board of Governors has not clearly defined its complaint against re- 
spondent, the Order does not in all respects square with the facts and 
the respondent has not had its day in court. 

(Signed) Oxtver S. PoweLi 


April 1, 1952. 





Bank Liable for Failing to Record 
Customer’s Mortgage 


The plaintiff sold a parcel of land to Fowler. Fowler gave 
a mortgage to the defendant bank and also a second mortgage 
to the plaintiff to secure part of the purchase price. The plain- 
tiff left her note and second mortgage with the cashier of the 
bank who undertook to collect the amount of the note when 
due and to record the second mortgage. The plaintiff paid the 
recording fee to the bank but due to an oversight the bank 
never had the second mortgage recorded. When Fowler sold 
the land to a bona fide purchaser the plaintiff brought suit 
against the bank for the loss of her security. Ruling for the 
plaintiff the court stated in First State Bank of Noble v. Mc- 
Kiddy, Supreme Court of Oklahoma, 240 P. 2d 1108: 


[The Bank] pleads that if defendant delivered the mortgage to any 
officer or employee of the Bank the retention thereof was beyond the 
corporate powers of defendant and ultra vires; and that receipt by any 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1080. 
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officer or employee was beyond the scope of employment of, such 
persons, ... 

In its brief the Bank often refers to Carl Sandel as an employee of 
the Bank. He was more than a mere employee. He was cashier, and 
a cashier of a bank has a greater inherent power than any other bank 
officer. His powers generally are those of a general manager of the cor- 
poration in dealing with the public... . 

There is undisputed evidence that the cashier of the Bank handled 
the transactions between plaintiff and the other parties; that he drafted 
all instruments involved including plaintiff's mortgage; that all transac- 
tions were had in the Bank and that payments made on the note were 
deposited in the Bank to the credit of plaintiff, giving to the Bank the 
benefit of such deposits. 

It is undisputed that the note was left in the Bank for collection and 
the mortgage was left for recordation. It is undisputed that the cashier 
represented to plaintiff that the mortgage had been recorded, when in 
fact it had not. It is self evident that if the mortgage had been recorded 
the plaintiff would have been protected in his security as against the sub- 
sequent purchaser, Brown... . 

The cashier of the Bank received plaintiff’s property, the mortgage, 
and thereafter while it was still in the Bank’s possession he represented 
that it had been recorded. Lulled into a sense of security the plaintiff 
did nothing further until he had lost his collateral of a mortgage lien. 

Where a bank which has undertaken the collection of a bill or note 
has been guilty of negligence in the performance of its duties, the dam- 
ages which the depositor is entitled to recover are measured by the ac- 
tual loss occasioned by the improper conduct of the bank. 

The measure of damages which a principal is entitled to recover of 
a collecting bank which has been negligent is the actual loss which he 
has suffered, which prima facie is the amount of the claim which has 
been placed with said bank for collection if there is a reasonable prob- 
ability that the entire debt would have been collected except for the 
bank’s negligence, and the burden is on the defendant to reduce it. 












Motor Vehicle Sales Finance Act Applies to National Bank 
Opinion of Michigan Attorney General, February 27, 1952 


Both installment sellers and banks purchasing install- 
ment sales contracts are regulated and required to be 
licensed under the Michigan Motor Vehicle Sales Finance 
Act. The Michigan Attorney General has ruled that a na- 
tional bank established in Michigan may not purchase an 
ay sales contract unless it elects to become subject 
o the Act. 
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Bank’s Losses on Long Term Fire 
Insurance Loans 


The First National Bank of Miami made a series of loans 
on the security of long term fire insurance contracts which were 
pledged with the bank. From the customer’s standpoint the 
loans had many advantages. By purchasing the long term 
policy insurance on borrowed funds the customer obtained the 
benefits in the reduction in premiums for policies taken over 
three or five year periods. Moreover, from an income tax stand- 
point, the insured writes off the total premium over the life of 
the policy and also secures an annual interest deduction on 
the loan. 


But in this instance the loans proved very costly to the bank. 
Due to the negligence and dishonesty of the local insurance 
agency many policies were cancelled by the insured without 
the knowledge of the bank, and the unearned premiums were 
never credited to the bank. Some policies on which the bank 
made loans were never even issued. 


When the bank and the insurance company ultimately 
learned of the fraud, the insurance company claimed that the 
local insurance agent was the agent of the bank. The bank 
claimed that the local agent was the agent of the insurance com- 
pany, which should therefore be responsible for the agent’s de- 
faleations. Fortunately it has never been the law that con- 
tributory negligence was a defense to an action for fraud. 
Otherwise the bank certainly would have been precluded from 
recovering due to its failure to police its loans. Writing an 
opinion of particular interest to every banker, the Florida 
Supreme Court in Industrial Ins. Co. of New Jersey v. First 
National Bank of Miami et al., 57 So. 2d 23, fixed the respon- 
sibility for the losses on the insurance company. The opinion 
of the court is as follows: 


THOMAS, J.—Insurance policies indemnifying property owners for 
loss from fire are usually written for one year for a stated amount, but 
there is an appreciable reduction in the total premium if the policies are 
taken for three or five-year periods. For illustration, the cost of a policy 
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for a three-year period is five-sixths as much as one taken for three sepa- 
rate years; the cost of a policy for a five-year period is the same as the 
total of four yearly premiums for the same policy if taken for four sepa- 
rate years. Many owners cannot afford the larger outlay in cash, so to 
take advantage of the discount, they borrow against the policies, profit- 
ing by the difference between the saving in premiums and the interests 
on the loans made to them. From the financing of policy holders in this 
situation by the First National Bank of Miami, and another bank later 
merged with it, this suit arose. 

Lotspeich-Bush, Inc., evidently personified by J. B. Bush, was the 
authorized and legalized local agent for the appellant, Industrial Insur- 
ance Company, successor of National Fire and Marine Insurance Com- 
pany. Thrall General Agency, Inc., was the state agent for appellant 
with reference to business transacted by Lotspeich-Bush, Inc. 


From here on, in an attempt to simplify the transactions, we shall 
refer to the principal transactors as “the bank,” “Industrial,” “Thrall,” 
and “Bush”. 

Hundreds of policies were written by Bush as agent of Industrial, 
and finance notes to cover the premium purportedly signed by the policy 
holders, were delivered by Bush to the bank. 

In a typical policy loan transaction, the assured would pay one- 
fourth the premium in cash and sign a “premium contract” reciting that 
in consideration of the bank’s paying to Industrial the remaining three- 
fourths, the assured would pay the bank that amount in equal periodic 
installments. The assured assigned to the bank, as collateral, such part 
of any refunds, or proceeds in the event of loss, as would reimburse the 
bank. Also, in default of the payment of any installment, the bank was 
authorized to cancel the policy and apply the unearned premium to 
the debt. 

Attached to the contract was the “Agent’s Statement” certifying that 
the policy was genuine, that the down payment had been received, and 
that an endorsement had been placed on the policy showing the bank’s 
financing and its right under relevant circumstances to cancel the insur- 
ance contract. This endorsement contained the statement that “Said 
agreement [of financing with the bank] assigns to the Bank all return 
premiums payable on this policy, and an amount out of the proceeds 
payable in the event of a loss, if the unearned premium be thereby re- 
duced, as shall be required to pay all sums owing to the Bank under said 
agreement.” Also, in the statement, executed by Bush in behalf of his 
corporation, was the promise immediately to notify the bank of any 
change in the policy that would affect the security of the bank. 

Immediately after execution of the note with attached statement, 
the bank would address a communication to Thrall advising of the 
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financing of the policy and expressing a purpose to pay to Bush, or to 
Thrall, the amount of the premium as Thrall might direct “on the en- 
closed duplicate” of the letter of notification. Then would appear the 
endorsement by Thrall, as agent for Industrial, directing the payment 
of the premiums “to our above-named agent (the undersigned).” Fol- 
lowing this, the bank would address a letter to Bush enclosing a check 
for three-fourths of the premium. It will be noted that the words in 
parentheses are not stricken, but this is unimportant because Thrall did 
not receive the proceeds and apparently did not object to the manner 
of remitting direct to Bush. These checks of the bank issued to Bush’s 
corporation for the amounts of the loans were deposited in the personal 
account of Bush, who remitted monthly to Thrall against accounts 
stated by Thrall. 

Many policies, thus financed by the bank, were canceled without the 
bank’s knowledge, and although the unearned premiums should have 
been returned to the bank, they were, instead, credited by Industrial to 
Thrall, and by Thrall to Bush. The bank was, therefore, circumvented 
to an extent not precisely known to it; so this suit was brought for an 
accounting, a discovery, and a decree for recovery of such sums as it 
had been deprived of by the triple play: Industrial to Thrall to Bush. 
In few words, the premiums were not paid to the bank, but were cred- 
ited to Bush’s account. 

The upshot of an inquiry, conducted by a master in chancery, which 
appears to have been quite thorough, was a decree in favor of the bank 
for about $50,000 against Industrial, Thrall and Bush, severally; and a 
denial of the bank’s request for attorneys’ fees. 


Doubtless, Bush acted in a devious way to short-circuit the bank, 
but there is no need now to elaborate on the misconduct of his affairs 
or his breach of faith with the institution which must have contributed 
materially to the enhancement of his business and that of his employer. 
We are immediately concerned with the propriety of the chancellor’s 
decree fixing the blame and disallowing the fee. One question is pre- 
sented by the appellant, the other by appellee. 


It is appellant’s contention that because the premium contract bore 
the stipulation that the solicitor of the insurance, Bush, was not the 
agent of the bank, and because the “Agent’s Statement” appended to 
the contract recited that the signatory, individually, and not as agent of 
the carrier, made certain representations, Bush was either the agent of 
the assured in each case or a principal. This view, if sustained, would, 
of course, be very comforting to Industrial and Thrall. But if this inter- 
pretation were accepted, it would immediately be wondered why Thrall, 
as general agent for Industrial, was exercising in each case the preroga- 
tive of instructing the bank about paying the money to its “agent” 
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Bush or to Industrial and exercising the option by directing payment to 
the former, expressly describing Bush as “our above-named agent.” If 
Bush was a principal, or a representative of the bank, such procedure 
would have been utterly useless, and the idea seems inconsistent with 
the dealings between Bush and Industrial. Bush remitted to Industrial 
the remainder of premiums after deducting his commissions. Upon one 
occasion the bank wrote Industrial for information about canceled poli- 
cies and was advised that Thrall had the intelligence about them and 
was being directed to furnish it to the bank. So both Thrall and Bush 
were identified as agents of Industrial. 


In its brief, the appellant has presented sixteen questions involving 


various phases of the series of transactions among Industrial, Thrall, 
Bush, and the bank. Some of them are based on isolated instances, the 
handling of individual policies. But we think it is unnecessary to dis- 
cuss and decide seriatim the questions and the instances, because of our 
conviction from a study of the record that the general pattern of the 
transactions is so well established and the underlying principle so 
clearly developed as plainly to present for determination of the court 
the axial problem, namely, the resting place of responsibility for the 
misdoings of Bush that resulted in loss to the bank. 


In making this observation, we do not overlook the probability that 
the policies involved fall in five categories: contracts canceled with re- 
funds to Bush; policies never actually issued; policies claimed by Indus- 
trial to have been improperly canceled; policies validly canceled on which 
refunds are due; and duplication of contracts. 

We think this responsibility may not be shunted from Industrial to 
the bank on the theories that Bush was the bank’s agent, or that the 
bank was so negligent in determining Bush’s authority to act for Indus- 
trial that it should not have prevailed in the suit. Thrall’s recognition 
of the dealings and Bush’s part in them and Industrial’s recognition of 
Thrall really reduce the whole affair to simplicity itself, and in our opin- 
ion present a typical case for accounting and recovery of the amount 
due the bank. 


We have not been convinced that any importance should be at- 
tached to the language following the “Agent’s Statement” on some of 
the premium contracts, that “All installments under this Contract should 
be remitted to Lotspeich-Bush, Inc. . . .” Parenthetically, such was 
the phraseology on the premium contracts of American National Bank, 
with which First National Bank was merged, while the contracts of the 
latter contained the identical stipulation except that the name of the 
bank appeared instead of “Lotspeich-Bush, Inc.” 

We agree with appellee that from the norm of the procedure and 
especially from the facts that there was no direction to the company to 
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credit unearned premiums to Bush, and that notice was given to the 
assureds (after receipt of directions from Thrall) to make payments to 
the bank, this discrepancy is reduced to nothingness. 

Our reaction to the facts and the presentations of counsel is that 
the stream moved quite smoothly while the bank’s funds were flowing 
into the coffers of Industrial and, incidentally, profiting Thrall and 
Bush, but that things went awry whenever the course was reversed. 
Also, we are convinced that Industrial sponsored Bush for the purpose 
of augmenting its business through his efforts, but disowned him when 
his irregular practices were discovered and the time came to fix the re- 
sponsibility for the losses from his delinquencies, which could have been 
prevented, or the evil effect of which could have been diminished had 
Industrial properly handled the refunds by sending them to the bank 
instead of giving its agent credit for them. 

We decided long ago, in Aetna Ins. Co. v. Holmes, 59 Fla. 116, 52 
So. 801, 802, that “ “The acts of an agent, performed within the scope 
of his real or apparent authority, are binding upon his principal’” and 
further that “ “The public have a right to rely upon an agent’s apparent 
authority, and are not bound to inquire as to his special power, unless 
the circumstances are such as to put them upon inquiry.” The court 
was quoting charges which it approved. 


In the Restatement of the Law of Agency, we find, Sec. 261, that “A 
principal who puts an agent in a position that enables the agent, while 
apparently acting within his authority, to commit a fraud upon third 
persons is subject to liability to such third persons for the fraud.” In 
the following section of the same work appears the statement that “A 
person who otherwise would be liable to another for the misrepresenta- 
tions of one apparently acting for him, under the rule stated in Sec. 261, 
is not relieved from liability by the fact that the apparent agent acts en- 
tirely for his own purposes, unless the other has notice of this.” 

We think what we have quoted is peculiarly fitting in this case be- 
cause Industrial held out Bush as its agent and there was nothing to 
convince master or chancellor that the bank had notice of Bush’s acting 
“entirely for his own purposes,” much less that he was committtng fraud. 


Concluding as we do that no error was shown by appellants to have 
been committed, we arrive now at the question submitted by the appel- 
lee. It is insisted by it that compensation should have been allowed its 
attorneys under Section 625.08, Florida Statutes 1949, and F‘S.A., pro- 
viding that a decree in favor of a beneficiary under a contract of in- 
surance against an insurer shall include a fee for the beneficiary’s 
attorney. 

We do not consider that the bank was a beneficiary. It stood in the 
beneficiary’s shoes only to the extent of being entitled to refunds and 
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proceeds to secure the payment of the loans to beneficiaries. Actually, 
some amounts found to be due the bank on the accounting were for poli- 
cies that never issued, duplicate policies and so forth. This controversy 
was one between the appellee in its own behalf and the appellants for 
monies that had miscarried. In numerous instances, the bank’s claims 
were not based on outstanding policies for the reason that policies had 
not been issued in the first place, or if issued, had been canceled. 

We think the bank properly recovered, but that the statute cannot 
be so liberally construed as to require a revision of the decree to include 
attorneys’ fees. 

The final decree in all respects is 

Affirmed. 

SEBRING, C. J., and TERRELL and HOBSON, JJ., concur. 





Tying Mortgage Loans with Real Estate 
Insurance Not Violation of Anti-trust 
Laws 


Investors Diversified Services was engaged in the business 
of making loans secured by real estate mortgages. The Gov- 
ernment’s complaint also charged that Investors Diversified 
Services granted these loans only on condition that the bor- 
rower agreed to insure the mortgaged property with or through 
Investors Diversified Services. The Federal court held that 
such contracts did not violate provisions of the Clayton Act 
forbidding certain kinds of “tying-in” contracts and of so- 
called “requirements” contracts. 

Bankers should note that the above decision would not 
approve contracts under which mortgage loans were approved 
only on condition that the borrower insure through a particular 
agency. Here a contract or conspiracy unreasonably restrain- 
ing trade might be found which would violate the Sherman 
Act. In the reported case of United States v. Investors 
Diversified Services, Inc. et al., United States District Court, 
Minnesota, 102 F. Supp. 645, the Government had to fall back 
on the Clayton Act since Investors Diversified Services ob- 
viously could not contract or conspire with itself. 
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The opinion of the court is as follows: 


NORDBYE, C. J.—Plaintiff’s complaint charges that defendants 
are engaged in the business of making loans secured by mortgages on 
real estate, and that as a condition for obtaining the loans the mort- 
gagor must agree that only defendants shall write, place, or sell to the 
mortgagor the hazard insurance which the mortgage requires the mort- 
gagor to carry upon the mortgaged property. Plaintiff contends that 
the effect of such conditions and ageements excludes all but defendants 
from writing insurance on the mortgaged property and ties in the sell- 
ing of insurance to the making of mortgage loans. Such activities, 
plaintiff alleges, violate Sections 1 and 2 of the Sherman Act, 15 U. S. 
C. A. §§ 1, 2, and Section 3 of the Clayton Act, 15 U.S.C. A. § 14, and 
require the injunctive and other relief sought in the complaint against 
defendants. 


Defendants move to strike the allegations charging a violation of 
Section $ of the Clayton Act upon the premise that the facts stated 
by the complaint fail to charge a violation of that statute. The validity 
of the motion’s premises becomes the broad issue here. 


Section 3 of the Clayton Act provides, “It shall be unlawful for any 
person engaged in commerce, in the course of such commerce, to lease 
or make a sale or contract for sale of goods, wares, merchandise, 
machinery, supplies, or other commodities whether patented or un- 
patented, for use, consumption, or resale within the United States or 
any Territory thereof or the District of Columbia . . . on the condi- 
tion, agreement, or understanding that the lessee or purchaser thereof 
shall not use or deal in the goods, wares, merchandise, machinery, sup- 
plies, or other commodities of a competitor or competitors of the lessor 
or seller, where the effect of such lease, sale, or contract for sale or such 
condition, agreement, or understanding may be to substantially lessen 
competition or tend to create a monopoly in any line of commerce.” 


The provision prohibits two types of situations: (1) the so-called 
“tying in” contracts, and (2) the so-called requirements contract. 
Standard Oil of California v. United States, 337 U. S. 293, 297, 300, 69 
S. Ct. 1051, 98 L. Ed. 1871. See also United Shoe Machinery Corp. v. 
United States, 258 U. S. 451, 42 S. Ct. 363, 66 L Ed. 708; I. B. M. Corp. 
v. United States, 298 U. S. 131, 56 S. Ct. 701, 80 L. Ed. 1085; Inter- 
national Salt Co. v. United States, 332 U. S. 392, 68 S. Ct. 12, 92 L. Ed. 
20, and Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, 
42 S. Ct. 360, 66 L. Ed. 658; Fashion Originators Guild v. F. T. C., 312 
U. S. 457, 668, 61 S. Ct. 708, 85 L. Ed. 949. Analysis of this complaint 
shows that the so-called tying-in contract is involved here. The com- 
plaint is based upon the premise that defendants have loaned or agreed 
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to loan money upon the condition that the mortgagor would allow the 
defendants to procure and write the hazard insurance on the property. 


The initial question presented, therefore, on this motion is whether 
a loan of money secured by a real estate mortgage constitutes a lease 
or a sale or a contract for sale of goods, wares, merchandise, machinery, 
supplies, or other commodities within the scope of Section 3 of the 
Clayton Act. Obviously, only a transaction of the particular kind and 
type referred to in the Act constitutes a violation thereof. 


It is difficult to conceive of a transaction for a loan of money as 
being a lease, sale, or contract for sale of a commodity. Certainly, the 
loan is not a sale in the usual business sense. A sale is an absolute 
transfer of property or something of value for a consideration from the 
seller to the buyer. Alworth-Washburn Co. v. Helvering, Commissioner, 
1933, 62 App. D. C. 322, 67 F. 2d 694, 696. A loan of money, on the 
other hand, is an advance of money or credit upon an understanding 
that an equivalent is to be returned to the lender by the borrower on 
demand or within a specified time. In the United States money is 
merely a medium of exchange, not something which is bought and sold 
in exchange for something else. One does not “sell” money in the usual 
business sense. Money is used to “purchase” other articles or things. 
That is, other articles or things are sold in exchange for money. Money 
is not sold in exchange for other articles or things. Nor is money 
“leased” in the usual sense of that term. When money is loaned, only 
its equivalent, not the article or thing loaned, is to be returned. 


In considering whether the contract between the Curtis Publishing 
Company and certain distributors of its publications violated Section 3 
of the Clayton Act, the Court of Appeals for the Third Circuit held, in 
Curtis Publishing Company v. Federal Trade Comm., 270 F. 881, at 
pages 904, 905, that “The words ‘lease,’ ‘sale,’ ‘contract for sale,’ ‘lessee,’ 
and ‘purchaser,’ being the words used, and no other relation than lease 
and sale being mentioned, there is no express purpose in the clause 
quoted to make it cover any other subject than leases, sales, or con- 
tracts for sale, and to embrace no other persons than lessees and pur- 
chasers. The words are so clear they require no construction . . .” 

And in affirming this decision the Supreme Court said, 260 U. S. 568, 
at page 581, 43 S. Ct. 210, at page 213, 67 L. Ed. 408, “Judged by its 
terms, we think this contract is one of agency, not of sale upon con- 
dition, and the record reveals no surrounding circumstances sufficient 
to give it a different character. This, of course, disposes of the charges 
under the Clayton Act.” 


In these decisions the court determined the meaning of the term 
“sale” according to the usual business sense, not under any specialized 
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definition which the Act fails to provide. That such an approach must 
be taken and such a meaning assigned to the term “lease” also, would 
follow from these decisions. For the two terms are found in the same 
phrase, and therefore must be interpreted consistently. One of the 
terms should not be given its natural meaning and the other a special 
meaning unless the statute so requires. It is significant in the instant 
case that in the Curtis Publishing Company case the Court of Appeals 
pointed out, at page 907 of 270 F., that one of the reasons which justified 
the conclusion that an agency relationship, not a buyer-seller relation- 
ship existed, was that the nature of the transaction there did not involve 
the “handling of commodities of which sales would naturally be made.” 
That money is not a substance of which sales would naturally be made 
seems self-evident. 

Money, which is the only thing involved in the so-called lease, sale, 
or contract for sale here, is not a commodity, goods, ware, merchandise, 
machinery, or supply within the meaning of Section 3 of the Clayton 
Act. Although the phrase “other commodities” appears at the end of 
the phrase “goods, wares, merchandise, machinery, supplies,” the rule 
of ejusdem generis requires that it be confined to articles of the same 
kind, class, and character as those specifically enumerated. The terms 
“goods, wares, merchandise, machinery, supplies,” were undoubtedly 
used in their ordinary sense by the framers of the Act. For otherwise 
they would not be “commodities of which sales would naturally be 
made.” Whether a “sale” or “lease” was made and whether the subject 
of that sale or lease therefore was a “commodity” within the meaning 
of the Clayton Act are necessarily related and the terms must be in- 
terpreted in light of each other. “Commodities” therefore must be given 
its usual and natural meaning. That meaning does not include money 
which, as noted above, is a medium of exchange. 


Reference may be made to the report of the House Judiciary Com- 
mittee, which made the following comment concerning the effect of 
Section 3, “It prohibits the exclusive or ‘tying contract’ made between 
the manufacturer and the dealer by purchase or lease whereby the latter 
agrees, as a condition of his contract, not to use or deal in the com- 
modities of the competitor or rival of the seller or lessor. It is designed 
merely to prevent this unfair trade practice . . . which is generally 
regarded by everyone who has given the subject any serious consid- 
eration as unjust to the local dealer and to the community as monop- 
olistic in its effects.” 


That Congress was attempting to curb the so-called tying contract 
made by vendors of goods when they were sold to dealers or others 
upon the express provision that the purchaser would not handle any 
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one else’s goods, seems evident from the history of the legislation. And 
no good reason is suggested why the Court should distort the usual, 
accepted meaning of the language used in the Act in order to bring 
within the purview of this section an article which may be in trade 
or in commerce, but has never been considered as a commodity as that 
term is used normally. That some items of commerce may not be 
“goods”, “commodities”, etc., in the ordinary sense of these terms seems 
self-evident. If Congress had desired synonymy between “commodities” 
and “commerce”, it could have so indicated. Congress has not indicated 
such an intent by its language in Section 3 of the Clayton Act. On 
the contrary, it has specifically required that before the lease or sale of 
goods and other commodities could be subjected to Section 3, the seller 
or lessor must be engaged in commerce and that the lease or sale of 
the goods and commodities must be made in the course of commerce. 
Such a requirement would become surplusage if the bare terms “goods, 
wares, merchandise . . . or other commodities” were intended to be the 
equivalent of articles in commerce. That the broad terms and con- 
structions of the Sherman Act cannot be transplanted automatically 
into Section 3 of the Clayton Act is evident. As Justice Frankfurter 
pointed out in Standard Oil Co. of California v. United States, 337 
U. S. 293, at page 297, 69 S. Ct. 1051, 93 L. Ed. 1371 Section 3 of the 
Clayton Act is a “narrower Act” than the Sherman Act. Each Act 
must be interpreted in light of its own provisions. Although the Clay- 
ton Act may be supplementary to the Sherman Act, it is not co-extensive 
with it. 


Although a loan of money might constitute commerce or may be 
an article of commerce or may be subject to commerce under the Sher- 
man Act in given situations, we are dealing here with the question of 
whether money is a commodity as that term is used in the Clayton Act. 
No ambiguity appears. To resort to some strained and unrealistic in- 
terpretation of the language used lacks persuasive support. 


In view of these premises, therefore, it follows that no sale or lease 
exists here within the meaning of Section 3 of the Clayton Act, and 
the loaning of money is not a sale, leasing, or contract for sale of “goods, 
wares, merchandise, machinery, supplies or other commodities” within 
the meaning of Section 3 of the Clayton Act. Because this conclusion 
requires that defendants’ motion to strike be granted, no decision or 
views need be expressed concerning the other issues raised by the 
motion. . 


Defendants’ motion to strike is granted. It is so ordered. 


An exception is reserved to the plaintiff. 
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Customer Shot by Bank Robber Could Not 
Recover From Bank 


The plaintiff was shot by a thief in the course of a bank 
robbery and brought suit against the bank for the injuries sus- 
tained, claiming that the bank owed a duty to him, as a customer 
of the bank, to protect him from such harm. Dismissing the 
suit and ruling in favor of the bank the court stated in Altepeter 
v. Virgil State Bank, Appellate Court of Illinois, 104 N. E. 
2d 884: 


Counsel for appellant also insists that counts two and four’ state a 
cause of action on the basis of a known danger. The second count 
charges that the defendant knew, or should have known, that the plain- 
tiff, while on the bank’s premises, would be injured due to armed rob- 
bery; that it therefore became the duty of the defendant to exercise ordi- 
nary care to safeguard the plaintiff against such danger and alleges that 
the defendant breached this duty by negligently and carelessly failing 
to take sufficient precautions to safeguard the plaintiff from injury due 
to armed robbery. The fourth count charges that the defendant wilfully 
and wantonly failed to take sufficient precautions to safeguard the plain- 
tiff. What we have said with reference to counts one and three likewise 
applies to these counts. No facts are alleged which bring the right of 
recovery under any of these counts within any statutory or common 
law rule of liability. 


Count five, according to appellant’s brief, is a complete contractual 
cause of action setting up “an alternative cause of action entitling appel- 
lant to elect at a later stage in this proceeding which count to rely 
upon.” What this count alleges is that the defendant expressly or im- 
pliedly represented and promised that it would at all times exercise the 
highest degree of care for the safety of the plaintiff and that its prem- 
ises would be a safe place for the plaintiff to transact business with the 
bank; that on and before January 14, 1949, the defendant had known 
of the danger of armed robbery and had stationed a guard at its door 
who was to admit only regular customers of the bank; that this guard 
permitted two armed robbers to enter the bank without identification 
as regular customers and in an attempt to rob the bank fired a gun at 
the plaintiff and injured him. This count alleges that the contractual 
undertaking of the defendant with the plaintiff was to exercise the high- 
est degree of care for the safety of the plaintiff and to keep its premises 
a safe place for the transaction of his banking business and in order to 
do so it stationed a guard at the entrance door instructed to admit only 
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regular customers of the bank. In the absence of any averment that 
the bank either directly or indirectly derived any benefit by reason of 
the misconduct charged against it and where it does not appear that 
there has been any enrichment of the wrongdoer emanating from the 
wrongful act committed by him, an injured party may not waive the 
tort and sue upon a breach of an express or implied contract. Howard 
v. Swift, 356 Ill. 80, 85, 190 N. E. 102; In re Estate of Thomas, 333 
Ill. App. 238, 77 N. E. 2d 426. Furthermore, assuming that this count 
alleges a contractual undertaking on the part of the defendant that it 
would keep its premises a safe place for the plaintiff and would safe- 
guard plaintiff from any injury inflicted by a bank robber, such a con- 
tractual undertaking would be beyond the powers expressly or impliedly 
conferred by the statute under which defendant is organized and doing 
business. Knass v. The Madison and Kedzie Bank, 354 Ill. 554, 561, 188 
N. E. 836. The Knass case denied the power of a bank to enter into a 
contract for the sale and re-purchase of securities. In our opinion, a 
contingent liability agreement which would guarantee the absolute 
safety of the plaintiff upon defendant’s premises would be ultra vires 
the bank, as it would be an undertaking not authorized by statute and 
which would clearly imperil the rights of its depositors. 


The general principles of law as to an action against corporations in 
general apply, in the absence of specific statutes, to actions against 
banks. 7 Am. Jur., Banks, Sec. 818, p. 590. The mere ownership of 
real property does not render such owner liable for injuries sustained 
by persons who have entered thereon by invitation of the owner. An 
owner of property is not an insurer against accidents occurring on the 
premises of the owner, and an owner’s liability to an invitee for injuries 
not intentionally inflicted must be predicated upon negligence, and no 
presumption of negligence on the part of the owner arises merely by 
showing that an injury has been sustained by one rightfully upon the 
premises. 38 Am. Jur., Neg., Sec. 92, pp. 751-752. The rule is that an 
occupant or owner of premises owes to an invitee a duty to use ordinary 
care to have the premises in a reasonably safe condition for use in a 
manner consistent with the purpose of the invitation, not to lead such 
person into a dangerous trap and to give such person adequate and 
timely notice and warning of latent or concealed perils which are known 
to the owner but not to the invitee. 


No facts are stated in the instant complaint from which it may be 
ascertained in what manner defendant was guilty of the violation of 
any legal duty resting upon it. The proximate cause of the injuries 
which plaintiff sustained was the felonious act of the unknown bank 
robber. There is no allegation that any act of the defendant was the 
proximate cause or proximate contributing cause of plaintiff’s injuries. 
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There is no allegation that defendant had any superior knowledge con- 
cerning any dangers which anyone might encounter on the banking 
premises this particular day than the plaintiff himself or anyone else. 
There is no allegation that appellee had any more information about 
the robbery than did appellant. The perils to customers, officers and 
employees of a bank, attendant upon a bank robbery or while a bank 
robbery is in progress were equally within the knowledge of appellant 
and appellee. There is no charge of any specific negligence on the 
part of appellee. The illegal act of the bank robber could not reason- 
ably have been foreseen. An independent act of negligence or wilfulness 
by a third person is an occurrence which a defendant is not bound to 
anticipate. Noonan v. Sheridan, 230 Ky. 162, 18 S. W. 2d 976. An 
owner of premises is not bound to anticipate the malicious or criminal 
acts of others by which damage is inflicted. 45 C. J., Negligence, § 495; 
65 C. J. S., Negligence, § 111. It is only when the independent illegal 
act is of a nature which might have been anticipated by defendant and 
against which it was defendant’s duty to provide that a defendant will 
be held to be liable. 





State Franchise Tax Unconstitutional 
Where Tax Base Did Not Exclude 
U. S. Bonds 


The Ohio Department of Taxation determined the state 
corporate franchise tax without excluding from the value of 
the capital stock of the corporation United States bonds owned 
by the corporation, and accrued interest thereon. The court 
held the tax, so determined, unlawful as violating 81 U.S.C. 
§ 742, the federal statute exempting United States bonds and 
other obligations from taxation by states or municipalities. 
Wren Paper Co. v. Glander, Supreme Court of Ohio, 108 
N.E. 2d 756. The opinion of the court on the constitutional 
question is as follows: 


The question presented is: 

May the Tax Commissioner in determining the franchise tax on an 
Ohio corporation for profit, under Section 5495 et seq., General Code, in- 
clude in the tax base the value of federal securities owned by the cor- 
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poration, it being claimed that such inclusion in legal effect imposes an 
illegal tax upon such federal securities? 


The corporations contend that the Tax Commissioner, by requiring 
the inclusion of federal securities in the franchise tax base, in legal effect 
imposed a tax upon those securities in violation not only of the federal 
law but also of the provisions of the statutes of the state under which 
the Tax Commissioner purported to make the assessment. On the other 
hand, the commissioner contends that a state may levy a franchise tax 
on domestic corporations for profit and may use the value of the au- 
thorized capital stock issued and outstanding of such corporations as a 
measuring stick to determine such tax without regard to the character 
of the property owned by the corporation which gives value to the cor- 
porate shares, and that such a tax is not a tax upon the property itself. 


Section 742, Title 31, U. S. Code, provides as follows: 


“Except as otherwise provided by law, all stocks, bonds, Treasury 
notes, and other obligations of the United States, shall be exempt from 
taxation by or under State or municipal or local authority.” 


The commissioner in his brief says: “It is admitted that a tax might 
not be levied on federal securities as such, this being in conflict with 
federal law. It is further admitted that a tax which would have the 
same practical effect could not be levied under the guise of another 
name. The real test, then, is to determine whether the tax in question 
is a tax on federal securities.” 


In New Jersey Realty Title Ins. Co. v. Division of Tax Appeals, 338 
U. S. 665, 70 S. Ct. 413, 94 L. Ed. 439, a taxing district of New Jersey 
levied on the intangible personal property of a domestic corporation an 
assessment, in lieu of a franchise tax, based upon a percentage of the 
corporation’s paid-up capital and surplus less liabilities and computed 
without deducting the principal amount of certain United States bonds 
and accrued interest thereon. The Supreme Court of New Jersey, con- 
ceding that a direct tax could not be levied on United States bonds, took 
the view that although the assessment was one on the intangible prop- 
erty of the corporation, it was not an advalorem or property tax but a 
tax on the net worth of the corporation and was, therefore, constitution- 
ally permissible. The federal Supreme Court, by a seven to one decision, 
took the view that an assessment of tax on the domestic corporation 
based upon a percentage of its paid-up capital and surplus in excess of 
liabilities and computed without deducting the principal amount of 
United States bonds owned by the corporation and interest accrued 
thereon is in conflict with the provision of Section 742, Title 31, U. S. 
Code, exempting obligations of the United States from taxation by or 
under state or municipal or local authority. 
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The federal Supreme Court in that case cited as supporting its view 
the case of Bank of Commerce v. New York City, 2 Black 620, 67 U. S. 
620, 17 L. Ed. 451, which involved a tax levied upon the actual value of 
the capital stock, less the value of real estate, of a corporate taxpayer 
which had invested in United States securities all its assets other than 
its realty. In holding the tax invalid as an interference with the federal 
borrowing power, the court in that case rejected the contention that the 
tax could be sustained as a levy upon corporate capital represented by 
federal securities. The court in the New Jersey Realty Title Ins. Co. 
case, above cited [338 U. S. 665, 70 S. Ct. 417], also called attention to 
Bank Tax Case, 2 Wall. 200, 17 L. Ed. 793, wherein the court, in con- 
sidering taxes levied on “the amount of . . . capital stock paid in or 
secured to be paid in, and . . . surplus earnings” of banking corpora- 
tions which had invested all or a large part of their capital in govern- 
ment securities, held: “. . . when the capital . . . thus invested is 
made the basis of taxation of the institutions, there is great difficulty in 
saying that it is not the stock thus constituting the corpus or body of the 
capital that is taxed. It is not easy to separate the property in which 
the capital is invested from the capital itself.” 


And the federal Supreme Court in the New Jersey case, which we 
have cited above, observed: “The section here in question was not con- 
sidered as imposing a tax on privilege or franchise by either the New 
Jersey Legislature or the taxing officials or by any of the courts below. 
While we are not limited by the State’s characterization of its tax... 
we likewise do not think the assessment can be sustained as one levied 
on a corporate franchise.” 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 





Trustees’ Investment Restrictions Not Circumvented by Power to 
Advance Principal 





In re Beals, New York Surrogate’s Court, New York Law Journal, 
February 1, 1952 


Under the terms of the trust the trustees were limited to the legal 
list of investments, but had the power to advance limited amounts of 
principal to the beneficiary if they determined in their “absolute dis- 
cretion” that it was for her “best interests.” The trustees resolved that 
it was for the best interests of the beneficiary to make such advances 
to the beneficiary so that she might invest in common stocks producing 
greater income. On a petition for instructions the court ruled that a 
trustee might not advance principal to accomplish a purpose prohibited 
by the terms of the trust. 


Informal Charitable Trust Upheld 





Gray v. Watters, Iowa Supreme Court, March 4, 1952 


While living, decedent made a gift of her bank deposits to a friend 
in trust for distribution after her death to such religious charities as 
the trustee might select. The court upheld the trust against the con- 
tention that it lacked sufficient definiteness of beneficiaries. 


Common Error of Draftsman of Will 





Estate of Widelitz, New York Surrogate’s Court, 127 N. Y. L. J. 1060 


Here is a serious mistake commonly made: 

The testator owns all the stock in a small business. On his death 
his primary intention is to benefit A. Secondarily he desires to benefit 
B. The testator therefore bequeaths all his stock in the corporation to 
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A and his residuary estate is given to B. In the last years of his life 
the testator has loaned substantial amounts to the corporation all 
totalling 23,000 dollars. Due to the draftsman’s lack of foresight a 
probate court must hold that B receives everything and A receives 
nothing but all the stock in a corporation hopelessly indebted to B. 


Father’s Estate Not Liable for Support of Minor Child 





Elliott v. Elliott, North Carolina Supreme Court, February 19, 1952 


The testator’s will made no provision for the support of his infant 
children. The court denied a claim brought by the children against the 
estate on the ground that in North Carolina there had been no statutory 
change in the common law rule that a father’s duty to support his 


children terminates on his death. 


Executor Not Liable as Owner of Automobile 





Fountain v. Bank of America Nat. Trust & Savings Ass’n., District Court of 
Appeals, California, 240 P. 2d 414 


The testator bequeathed her automobile to a legatee whose negligent 
operation injured the plaintiff. The plaintiff brought suit against the 
testator’s executor. The court held that the executor’s right to possess 
property specifically bequeathed did not make him the “owner” of the 
car within the ownership liability provisions of the California Vehicle 


Code. 


“No Contest” Provision Circumvented by Executor’s Petition for 
Instructions 





Kirkbride v. Hickok, 155 Ohio St. 273, 98 N. E. 2d 815 


The testator’s will was executed five months before his death. The 
will left certain remainder interests to charities and provided that a 
beneficiary who contested the will would forfeit all his rights. The 
executor petitioned the court for instructions in that the gifts to the 
charities clearly violated the Ohio “mortmain” statute which renders 
invalid testamentary gifts to charities where issue survive the decedent 
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and where the will was executed less than a year prior to death. . The 
court held that the gifts to the charities were absolutely void and thus 
attack on the will by the beneficiaries was unnecessary to establish their 
invalidity. 


Guardian’s Power to Exercise Ward’s Right to Elect Against Will 





Delevon v. Thom, Texas Court of Civil Appeals, 244 S. W. 2d 551 


Where the testator’s surviving wife was incompetent, the latter’s 
guardian could not exercise the widow’s right to elect against the will. 


“Thin” Trust Upheld as Non-testamentary 





In re Ford, New York Supreme Court, Appellate Division, New York Law 
Journal, February 8, 1952 


An inter vivos trust was held valid against the contention that it 
violated the wills statute even though the settlor reserved the power 
to revoke the trust, was the sole life beneficiary and was co-trustee with 
a bank. 


Rule of Unanimous Action by Trustee 





In re Luckenbach, New York Court of Appeals, March 13, 1952 


The rule requiring all trustees to act collectively and unanimously 
does not apply where the trust instrument provides otherwise or where, 
in case of emergency, some of the trustees must act in order to protect 
the trust. 


Dying Declaration Did Not Revoke Will 





In re Ponzo, New York Surrogate’s Court, 127 N. Y. L. J. 940 


Since a will may be revoked only in the manner prescribed by 
statute a dying declaration was insufficient to revoke the testator’s will. 
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Gift to Unincorporated Association 





In re Clark, New York Surrogate’s Court, 127 N. Y. L. J. 1064 


The testatrix bequeathed her estate to the Temperance League of 
America, an incorporated association. Since the legatee was organized 
in the District of Columbia, and under the law there an unincorporated 
association may receive a gift, the bequest was upheld by the New York 


court. 








Gift to Nearest of Kin 








A gift by will in trust for certain beneficiaries for life and then to 
the “nearest of kin” of the testator was construed as a gift to those 
persons who at the death of all the life beneficiaries are the next of kin 
of the testator. 


New York Statute: Letters of Administration with the Will Annexed 





New York L. 1952, Ch 350, Sec. 1, effective Sept. 1, 1952 


The New York statute prescribing the order of appointment for 
letters of administration with the will annexed designates the order of 


i 
Ball v. Ball, West Virginia Court of Appeals, February 12, 1952 
persons as follows: 


(1) The sole beneficiary or his personal representative; 

(2) A residuary beneficiary or his personal representative; 

(3) Any person interested in the estate or his personal repre- 
sentative; 

(4) The public administrator or county treasurer; 

(5) Any other person designated by the surrogate. 


Executor’s Standing to Object to Widow’s Allowance 





Hall v. First National Bank of Atlanta, Georgia Court of Appeals, 
February 28, 1952 


An executor was held to be a proper party to object to the allow- 
ance of one year’s support to the widow. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Gift Tax: Creation of Trust With Reserved Powers 





F. E. Camp v. Commissioner, U. S. Court of Appeals, First Circuit, 
April 17, 1952 


The taxpayer created a trust in 1982, prior to the enactment of the 
federal gift tax. The taxpayer claimed that a completed gift was made 
at that time, and that therefore no gift tax was due. The court, how- 
ever, upheld the position of the Commissioner that no complete gift was 
effected since the settlor retained the right to revoke the trust in con- 
junction with a person not having an interest in the trust adverse to 
the exercise of the power of the settlor. 


The opinion of Judge Magruder contains an excellent statement of 
the circumstances under which the creation of a trust or the release of a 
power with respect to the trust results in a taxable gift: 


(1) If the trust instrument gives a designated beneficiary any in- 
terest in the corpus of the trust property or of the income therefrom, 
which is capable of monetary valuation, and the donor reserves no 
power to withdraw that interest, in whole or in part, except with the 
consent of such designated beneficiary, then the gift of that particular 
interest will be deemed to be complete, for the purposes of the gift tax.... 
This is true, though at the time of the creation of the trust there might 
be extraneous considerations, whether of a pecuniary or sentimental 
nature, which would give the donor every confidence that such desig- 
nated beneficiary would acquiesce in any future desire of the donor to 
withdraw the gift, in whole or in part. . . . In that respect the donor is 
taken at his word; he has legally given away something which he cannot 
take back except with the consent of the donee. The transfer fulfills the 
concept of a completed gift, quite as much as if a husband makes an 
outright gift of securities to his wife, being confident that his wife would 
reconvey the securities to him if he ever asked for them. If there were 
an advance agreement between the donor and the donee, prior to the 
transfer in trust, to the effect that the donee would acquiesce in any 
future exercise of the power of modification proposed by the donor, then 
the situation would be different. The trust instrument would not express 
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the true intention of the parties. A real gift is not intended, where the 
purported donee has agreed ahead of time to hold the “gift” subject to 
the call and disposition of the purported donor. 

(2) If the only power reserved by the donor is a power to revoke the 
entire trust instrument (not a power to modify the trust in any particu- 
lar), and this power may be exercised only in conjunction with a desig- 
nated beneficiary who is given a substantial adverse interest in the 
disposition of the trust property or the income therefrom, then the 
transfer in trust will be deemed to be a present gift of the entire corpus 
of the trust, for purposes of the gift tax. In such cases, the gift of the 
entire corpus will be deemed to have been “put beyond recall” by the 
donor himself. 

(3) If the trust instrument reserves to the donor a general power to 
alter, amend or revoke, in whole or in part, and this power is to be 
exercised only in conjunction with a designated beneficiary who has 
received an interest in the corpus or income capable of monetary valua- 
tion, then the transfer in trust will be deemed to be a completed gift, for 
purposes of the gift tax, only as to the interest of such designated bene- 
ficiary having a veto over the exercise of the power. As to the interests 
of the other beneficiaries, the gifts will be deemed to be incomplete, for 
as to such interests the donor reserves the power to take them away in 
conjunction with a person who has no interest in the trust adverse to 
such withdrawal. The gifts to the other beneficiaries have not been “put 
beyond recall” by the donor; in such cases the regulation recognizes 
realistically that when the donor has reserved the power to withdraw 
any of the donated interests with the concurrence of some third person 
who has no interest in the trust adverse to such withdrawal, it is in sub- 
stance the same as if the donor had reserved such power in himself alone.” 


Income Tax: Nine Year Charitable Trust Not Taxable to Settlors 





Clark v. Commissioner, U. S. Tax Court, 17 T. C. No. 163 


Under the Treasury Regulations § 29.22 (a) -21 the income of a short 
term irrevocable trust is taxable to the settlor where the duration of the 
trust is less than 10 years. 

In the present case the charitable trusts were irrevocable and were 
to run for at least a period of nine years as extended on December 1, 
1942, the settlors during such time retained no powers of control over 
either the corpus or the income, and none of the income was to be ap- 
plied for the benefit of any member of the settlor’s family group. The 
court held that the income of the trusts for the taxable year in question 
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was not taxable to the settlors under section 22(a) of the Internal 
Revenue Code or Helvering v. Clifford, or Treasury Regulations 111, 
section 29.22(a)-21. The court stated “We do not think Helvering v. 
Clifford, or section 29.22 (a) -21 of Regulations 111 were intended to or 
do apply to the income of a trust such as we have here.” 


Mistaken Distributions to Beneficiary 





Hewlett v. United States, U. S. District Court, Wyoming, November 1, 1951 


The taxpayer was entitled to receive the entire net income from a 
trust. In 1941 and 1944 the taxpayer, by mistake, received amounts 
almost equal to the gross income of the trust. The court held that since 
the taxpayer was taxable only on amounts distributable to her she was 
entitled to a refund on the federal income taxes paid on the excess 
amounts. 


Income Tax: Attorney’s Fees in Contesting Gift Tax Deficiency 
Not Deductible 





Lykes v. United States, U. S. Supreme Court, 72 Supreme Court Reporter 
585, March 24, 1952 


The Supreme Court has recently held that attorney’s fees paid by 
the taxpayer in contesting a gift tax deficiency were not deductible for 
federal income tax purposes as “expenses incurred for the management, 
conservation, or maintenance of property held for the collection of in- 
come.” The particular legal fees were paid in connection with obtaining 
a reduction in the Commissioner’s valuation of shares in a closely held 
corporation transferred by the taxpayer. 


Gift Tax: Amount of Gift Tax May Be Excluded from Value of 
Gifts 





Harrison v. Commissioner, United States Tax Court, 17 T. C. No. 162 


The petitioner transferred property in trust reserving the income for 
life with the remainder to her children. As part of the trust agreement 
the trustee agreed to pay out of corpus all gift taxes due on account of 
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the creation of the trust and to pay the petitioner’s income taxes during 
the remainder of her life. 


The court held that in valuing the property interest transferred in 
trust as subject to gift tax the petitioner was entitled to exclude the 
value of her retained rights to require her personal income tax liabilities 
and gift tax liability to be satisfied by payment from the trust. 


The court stated: “It is, of course, impossible to foretell with 
mathematical accuracy the amount of the future Federal and state in- 
come tax payments which have to be paid under the terms of the trust 
agreement within the lifetime of petitioner. However, of a certainty, 
we know that some tax payments will be required. Since the adoption of 
the Sixteenth Amendment to the Constitution, Federal income taxes 
have become a permanent and growing part of our economy, and there 
is no likelihood that such taxes will not continue to be imposed through- 
out the life expectancy of petitioner. 


Even though difficult to ascertain, an estimate of petitioner’s present 
right to have her future income tax paid should be made. ... 


We are now called upon for the first time to decide whether the 
value of that gift tax as a retained interest by the donor may be ex- 
cluded from the gross value of the gifts in determining the net value of 
the gift subject to gift tax. Relying on the rationale, as set forth in the 
first issue, that the donor has retained an interest in the property to the 
extent that the trust is obligated to pay petitioner’s income tax during 
the remainder of her life, we hold that the amount of the gift tax may be 


excluded, as a retained interest, from the gross value of the gifts in 
determining the net value.” 


Provision in Will Relieving Insurance Beneficiaries of Contributing 
to Federal Estate Tax Held Not to Create a Taxable Succession 





In re Bingham’s Estate, Ohio Court of Appeals, 100 N. E. 2d 870 


The testator’s life insurance policies were included in his gross estate 
for federal estate tax purposes. His will provided that the beneficiaries 
of the insurance should not be required to reimburse his executor for 
the federal estate taxes paid on account of the insurance. The Ohio 
Department of Taxation claimed that this provision in the will, releasing 
the beneficiaries’ duty to contribute, resulted in a taxable succession. 


The court held that no interest passed to the beneficiaries which was 
subject to the Ohio inheritance tax. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Bank Capital Ratios 


HE New York State Bankers 

Association has completed a new 
study on capital ratio standards 
and their use by commercial banks. 
This report of the Association’s 
Committee on “Risk Asset Ratio 
Study” combines a review of the 
history and development of bank 
capital ratios with an extensive 
analysis of the attitudes of various 
supervisory authorities. 

“Until such time as there is a 
better ratio devised,” states the 
Committee, “we prefer the ratio of 
capital funds to deposits less risk- 
less assets to any other bank capital 
ratio and recommend its use.” 
However, the Committee feels that 
such a ratio should be used for 
screening purposes only. At the 
present time, it considers a ratio 
in the neighborhood of 20 per cent 
of capital funds to “deposits at 
risk” as satisfactory. 

It is pointed out that the various 
supervisory agencies—the Comp- 
troller of the Currency, the FDIC, 
the New York State Banking De- 
partment, and the Federal Reserve 
System—use a “Risk Asset Ratio” 
which relates capital to total as- 
sets. The Association’s Committee, 
on the other hand, recommends a 
ratio which relates capital to de- 
posits less riskless assets. 

Specifically, the ratio of capital 
funds to deposits less riskless assets, 
as recommended by the Commit- 





tee, is a worth to debt ratio. It 
relates the bank’s capital funds, or 
equity, to its principal liabilities— 
its deposits less non-risk assets; the 
non-risk assets, of course, consist of 
cash and U. S. Government bonds. 


This ratio, the report emphasizes, 
is familiar to commercial bankers, 
and the latter apply it as one of 
the tests used in judging a bor- 
rowers statement. It is more sig- 
nificant because it indicates, per- 
centagewise, the capital cushion 
behind the deposits at risk. 


Positive recommendations with 
regard to other assets held by banks 
in figuring the capital ratio are set 
forth by the Risk Asset Study Ratio 
Committee. These recommenda- 
tions cover loans guaranteed by the 
U. S. Government or a department 
thereof, FHA mortgages, veteran’s 
loans and mortgages, various Gov- 
ernment agency bonds, as well as 
the cash surrender value of life in- 
surance loans, state and municipal 
bonds, and some classes of corpo- 
rate bonds. 

The report is wide in scope. It 
covers the risk asset ratio, the 
functions of bank capital, the his- 
torical background of bank capital, 
the attributes of a good capital 
ratio, the use of a capital ratio, and 
various types of capital ratios. Also 
included is a discussion of the atti- 
tude of supervisory authorities. Of 
additional interest are various 
tables which show the loss ratios 
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covering mortgages, loans, securi- 
ties and various capital ratios going 
back as far as 1875. Special com- 
ment is given to the debt service 
record of state and municipal 
bonds, and the record of cash sur- 
render policy loans of life insurance 
companies. 


This study was initiated in No- 
vember 1950. It received its im- 
petus from the large loan increase 
in commercial banks in recent 
years. This rise, coupled with the 
expansion of deposits over the war 
years, has served to focus attention 
on commercial bank capital ratios. 


Purchasing Power Bonds 


A thorough discussion of the 
merits and demerits of a purchas- 
ing power bond is presented in 
Part I of “Monetary Policy and the 
Management of the Public Debt,” 
which has just been issued by the 
Joint Committee on the Economic 
Report. A summary of the analy- 
sis authored by the Treasury De- 
partment is submitted below. 


In its simplest form, a purchas- 
ing power bond would tie the princi- 
pal of the bond to some Govern- 
ment price index. In this connec- 
tion, various proposals have been 
made. Some would have the bond 
operate in both directions; thus, if 
the price level should decline, the 
bondholder would receive less than 
his original investment upon re- 
demption of the bond. Another 
variation would provide a “floor” 
for the bond, so that bond would 
not be redeemed at maturity at 
less than the purchase price even 
though the price level declined. 
Other suggestions would have the 
price level adjustment apply only 
if the bonds were held for a desig- 


nated period of time and would 
limit the amount which could be 
purchased by any investor in any 
one year. 


With respect to the advantages 
of such an obligation, its proponents 
claim that a purchasing power bond 
would 


1. Induce Savings. Such a bond 
would enhance the attractiveness 
of savings by eliminating the fear 
of loss of purchasing power which 
motivates forward buying of con- 
sumer goods. It is also argued that 
such a bond would presumably be 
more attractive at a time when 
prices are rising and less attractive 
when they are falling—thereby pro- 
viding the Government with a new 
anti-cyclical control device. 


2. Immobilize Cash Balances. 
The bonds might also provide an 
inducement for the investment of 
present cash balances in Govern- 
ment securities. Sooner or later, 
it is contended, these balances 
might otherwise be transferred to 
equity holdings or to hoarding 
commodities, thus accelerating in- 
flationary tendencies. And to the 
extent that a purchasing power 
bond prevented this, it would have 
important anti-inflationary tenden- 
cies. 


3. Broaden Ownership of the 
Public Debt. The investment of 
new savings and cash balances, 
plus the diversion of some existing 
liquid assets, could be an important 
factor in achieving a further broad- 
ening of individual ownership of 
the public debt. 


4. Protect Small Savers. It is 
claimed that such a bond would 
provide more equitable treatment 
for those with small or moderate 
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incomes, because people in such 
categories cannot currently protect 
themselves against inflation. 


Nevertheless, the Secretary of 
the Treasury feels that there are 
important qualifications to these 
advantages and that “important 
disadvantages” make the issuance 
of such a security unwise. Among 
the disadvantages enumerated are 


1. Protection of Only One Sector 
of the Economy. One compelling 
consideration is the inequity of 
selecting one special group of per- 
sons in the economy (those invest- 
ing in the purchasing power bond) 
to protect against inflation. In a 
free economy, it is maintained, the 
Government cannot undertake to 
insure everyone in the country 
against inflation. Accordingly, is 
it justifiable to single out a parti- 
cular group of savers for prefer- 
ential treatment? In the event of 
inflation, the protection afforded 
the holders of purchasing power 
bonds would, naturally enough, be 
gained at the expense of the public 
generally; the latter would have to 
pay higher taxes in order to redeem 
the purchasing power bonds at 
higher prices. 

2. Resistance to Inflation Would 
be Weakened. A purchasing power 
bond might even encourage the 
public to believe that a little infla- 
tion might not be bad if it resulted 
in people receiving more dollars for 
their savings than they had actually 
invested. Consequently, it might 
be extremely difficult to convince 
some people, under these circum- 
stances, of the necessity of support- 
ing anti-inflationary programs. 

3. A Belief that Government Ac- 
ceptance of Inflation is Inevitable. 


The issuance of such a bond would 
indicate that the Treasury has 
serious doubts about the ability of 
the country to control inflationary 
pressures. This idea, if widespread, 
could become dangerous. It might, 
in itself, cause further inflation as 
people rushed to buy goods to pro- 
tect themselves against further 
price advances. 


4. The Inappropriateness of the 
Government Furnishing an Invest- 
ment Medium Which is in the Na- 
ture of an Inflation Hedge. The 
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free enterprise system provides 
some opportunities for savers and 
investors to protect themselves 
against inflation. While this re- 
quires the assumption of a certain 
amount of risk, it is one of the 
characteristics of our present eco- 
nomic system. Such a bond is 
incompatible with democratic gov- 
ernment, since we cannot expect 
the Government always to protect 
people against the loss that might 
arise from risk-taking. 

5. The Possibility of Pay-off Be- 
low the Issue Price. This would 
arise in the event of deflation. Al- 
though this contingency is probably 
not considered by many people, its 
occurrence would lead many in- 
vestors to feel that they had been 
cheated by the Government. Ob- 
viously, pressure would certainly 
be exerted for some form of pay- 
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ment in which no actual dollars 
were lost in the transaction. 


6. Speculation on the Course of 
the Price Level. A purchasing 
power bond could encourage specu- 
lation on the part of its holders. 
They would be tempted to guess 
when the price level had reached 
its peak, so that they could obtain 
a maximum number of dollars in 
return for their investment. On 
the other hand, at each downward 
turn of the price level, there might 
be a rush to liquidate before prices 
declined further. This particular 
difficulty could be avoided by pro- 
viding for application of the price 
level adjustment only if the bonds 
are held for a designated period of 
time. Nevertheless, this freezing 
of holders would be inequitable to 
certain small savers who might de- 
velop need for their funds for 
emergency situations. 


7. Assumption by the Govern- 
ment of Indeterminate Liabilities, 
The Government should not under- 
take to commit itself to liabilities 
of an indeterminate amount, since 
this is against sound financial prin- 
ciples. In the event of a substan- 
tial rise in prices between the issue 
of such bonds and their maturity, 
the Government would be paying 
an extremely large cost for these 
borrowed funds in comparison with 
the cost of other borrowing. 

8. Advantages of a Purchasing 
Power Bond are Questionable. The 
problems of people with small or 
moderate incomes, during periods 
of price fluctuations, would be 
largely untouched. This is because 
people, generally, have only a very 
small amount of liquid savings. It 
may be observed that a recent 
Federal Reserve survey indicated 
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that 28 per cent of American fami- 
lies had no liquid savings at all, 
and another 22 per cent had no 
more than $300 of liquid savings. 
These figures are so small that it 
is clear that as many as half of all 
American families could not live 
for more than a very short time 
on their liquid savings, and that a 
purchasing power bond would be 
of limited usefulness to them. And 
while there is also a broad problem 
relating to retired people and others 
living on small fixed incomes, it 
does not seem likely that a pur- 
chasing power bond would make 
any significant contribution toward 
solving it. 

Then, there is another collateral 
problem. To the extent that the 
purchasing power bond caused 
people to move out of insurance 
and other forms of savings, such a 
development would create real 
problems for the insurance com- 
panies and the banks of the coun- 
try. 

Other pertinent observations, 
both pro and con, by the Council 
of Economic Advisers and leading 
economists are set forth in Part II 
of the report. 


New Rand McNally Directory 
Shows Deposits at All-time High 

Deposits in the nation’s 14,731 
banks reached an all-time high of 
$188,188,962,000 on December 31, 
1951, an increase for the year of 
$10,776,639,000, according to a re- 
capitulation of year-end statements 
appearing in the newly revised 
edition of the Rand McNally 
Bankers Directory. 

Combined capital, surplus and 
undivided profits and reserves had 


grown during the year from $14,- 
538,093,000 to $15,434,950,000—an 
increase of $896,857,000. Other lia- 
bilities increased $100,339,000 to 
$1,797,604,000, making the total 
increase for all categories, $11,773,- 
835,000, and the year-end grand 
total $205,421,516,000. 


All categories of resources in- 
creased with the single exception 
of government securities which 
showed a reduction of $1,473,940,- 
000 to $71,788,236.00. Cash and 
amounts due from banks, however, 
increased by $4,435,650,000, giving 
the combined total of government 
securities and cash and sight ex- 
change a net increase of $2,961,- 
710,000. 


Investments in securities other 
than governments were up $1,099,- 
168,000 for the year to $15,929,- 
150,000. Loans and discounts in- 
creased $7,466,166,000 to a total of 
$68,755,819,000, while other re- 
sources gained $246,791,000 making 
their year-end total $2,811,144,000. 








BOOKS FOR BANKERS 





SELLING HOME PROPERTY. By Mary 
Warren Geer. Prentice-Hall, New York. 
1951. $4.85. Pp. 267. Sales-building 
ideas and specific how-to advice on 
every phase of selling home property. 


CORPORATE MEETINGS, MINUTES 
AND RESOLUTIONS. By Lillian Doris 
and Edith J. Friedman. Prentice-Hall, 
New York. 1951. Pp. 1114. The third 
and latest edition of this standard refer- 
ence work contains forms and precedents 
as well as a commentary upon the legal 
principles involved -in questions requir- 
ing corporate action. 


MATHEMATICS OF FINANCE. By 
Thomas M. Simpson, Zareh M. Pirenian, 
and Bolling H. Crenshaw. Prentice-Hall, 
New York. 1951. $5.00. Pp. 335. The 
third edition of this text on financial 
computations covers the field of com- 
mercial algebra and compound interest, 
annuities, and life insurance. 


SECURITY ANALYSIS. By Benjamin 
Graham and David L. Dodd. Prentice- 
Hall, New York. 1951. $8.00. Pp. 770. 
The third edition of this accepted 
authority on security analysis has been 
extensively rewritten with all important 
factors based on current accepted pro- 
cedures. Special features are fully de- 
veloped techniques of appraisal and 
standards of measurement for investment 
securities, particularly with respect to 
common stock valuation; new chapters 
on analysis of public-utility statements 
and on the valuation of public-utility 
common stocks; and new ideas on stock- 
holder-management relations. 


MANAGING PERSONAL FINANCES. 
By David F. Jordan and Edward F. 
Willet. Prentice-Hall, New York. 1951. 
$5.65. Pp. $81. Third Edition. Taking 
as its raw material money, this volume 
deals with its budgeting, safekeeping, 
borrowing, and investing. All major 
institutions and programs dealing with 
money are clearly explained and critically 
evaluated leaving the reader with a 
broad outline of the alternatives open 
to him in managing his personal finances 
to his advantage. 


FINANCIAL HISTORY OF THE 
UNITED STATES. By Paul Studenski 
and Herman E. Kroos. McGraw-Hill, 
New York. 1952. $6.50. Pp. 528. A 
new financial history of the United 
States dealing with the genesis, inter- 
relationships, and effects of government 
fiscal, monetary, banking, and _ tariff 
policies and institutional arrangements. 


THE STOCK MARKET. New third edi- 
tion by Charles Amos Dice and Wilford 
John Eiteman. McGraw-Hill, New 
York. 1952. $6.00. Pp. 460. A broad 
and comprehensive source of information 
on the history, organization, and opera- 
tions of the stock market. A complete, 
clearly stated book which assumes no 
knowledge on the part of the reader. 


TOP-MANAGEMENT ORGANIZATION 
AND CONTROL. By Paul E. Holden, 
Lounsbury S. Fish, and Hubert L. Smith. 
McGraw-Hill, New York. 1951. $5.00. 
Pp. 257. A research study of the 
management policies and practices of 
thirty-one leading industrial corporations. 


LLOYD'S. By C. E. Golding and Douglas 
King-Page. McGraw-Hill, New York. 
1952. $4.50. Pp. 220. This interesting 
volume by two leading British insurance 
men begins with a brief description of 
Lloyd’s colorful history, and then con- 
centrates on giving a clear picture of 
the practical, working side of the organ- 
ization today. 


READINGS IN PERSONNEL ADMIN- 
ISTRATION. By Paul Pigors and 
Charles A. Myers. McGraw-Hill, New 
York. 1952. Pp. 488. An excellent col- 
lection of readings in personnel admin- 
istration that emphasizes the philosophy, 
basic problems and limitations in the 
field rather than specific techniques and 
current problems. 


RETIREMENT PROCEDURES UN- 
DER COMPULSORY AND FLEXIBLE 
RETIREMENT POLICIES. By Helen 
Baker. Industrial Relations Section, 
Princeton University Press, Princeton, 
New Jersey. 1952. $2.00. Pp. 65. 
Based on the intensive study of experi- 
ence and judgment in fourteen repre- 
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sentative companies in six major in- 
dustries. 


SELECTED REFERENCES. Industrial 


Relations Section, Princeton University, 
Princeton, New Jersey. 1952. 20c each. 
List No. 48 and 44 entitled respectively 
Timing Retirement and Stock Options 
for Executives. 


THE POUND STERLING. By Roy F. 


Harrod. International Finance Section, 
Princeton University, Princeton, New 
Jersey. 1952. Pp. 42. A study by a 
noted British economist. 


FINANCIAL STATEMENTS FOR 


BANK CREDIT PURPOSES. Robert 
Morris Associates, Philadelphia. 1951. 
10c each. The purpose of this pamphlet 
is to promote a better understanding by 
business men of the nature of the 
financial information that the banker 
needs for credit purposes and why he 
needs it. 


U. S. GOVERNMENT BOND MARKET 


ANALYSIS. By Leroy M. Piser. New 
York Institute of Finance. 20 Broad 
Street, New York 5. $4.00. Pp. 61. 
This practical volume fills a void in the 
field of financial publications. The table 
of contents includes a discussion of the 
present structure of the national debt, 
Treasury deficit-financing and refund- 
ing operations, as well as the ownership 
and composition of the Federal debt. 
Also presented is an examination of 
Federal Reserve policy and its influence 
on Government securities. 

The organization of the Government 
bond market also receives detailed treat- 
ment. There is an analysis of yield 
curves and a study of the spreads be- 
tween different classes of Government 
securities. 

Commercial bank portfolio managers 
will find this text of considerable assist- 
ance in evaluating the factors affecting 
the Treasury bond market. The author, 
a vice president of a leading firm spe- 
cializing in Government securities, speaks 
from practical experience. 


PRACTICAL CREDITS AND COLLEC- 


TIONS. By H. B. Goldstein. Practical 
Credit Publ. Co., 143 N. 9th Street, 
Newark, N. J. 1951. $5.00. Pp. 177. 
Refiecting the author’s long experience 
in the field, this volume is both concise 
and comprehensive in its exposition of 
credit and collection work. 

Sources of information and evaluation 
are appraised, and intensive treatment 
is given to financial statement analysis. 
A complete discussion of the legal 
aspects of credit work is included, while 


“Practical Pointers” are covered.in an- 
other particularly useful chapter. 

This is a practical “know-how” book 
which should prove of every-day value 
to those engaged in the field. 


SELECTION, TRAINING, AND USE 
OF PERSONNEL IN INDUSTRIAL 
RESEARCH. Proceedings of the Second 
Annual Conference on Industrial Re- 
search, June 1951. Columbia University 
Press, New York. 1952. $4.50. Pp. 274. 
Papers by top-level research admin- 
istrators on the selection and training 
of research personnel, coordination of 
research and development work, and on 
the provision of an atmosphere of in- 
tellectual security that is conducive to 
high creative effort. 


REARMAMENT AND ANGLO-AMER- 
ICAN ECONOMIC RELATIONS. By 
the staff of the Brookings Institution, 
Washington, D. C. 1952. 60c. Pp. 64. 
An analysis of the various alternatives 
that may’ be followed in solving prob- 
lems currently confronting Anglo-Amer- 
ican economic relations. 


BIBLIOGRAPHY. Selected books, peri- 
odicals, and reports on banking and 
allied subjects designed for a bank 
library of less than 200 volumes. Pre- 
pared by the School of Banking, Uni- 
versity of Wisconsin, Madison, Wis. 


THE NEW ISSUE MARKET AND THE 
FINANCE OF INDUSTRY. By R. F. 
Henderson. Harvard University Press, 
Cambridge, Mass. 1951. $3.50. Pp. 172. 
An exploration of the significance of the 
new issue market for the finance of in- 
dustry in modern Britain, concentrating 
mainly on the cost of issuing new 
securities by small firms. 


COMMERCIAL BANK ACTIVITIES IN 
URBAN MORTGAGE FINANCING. 
By Carl F. Behrens. National Bureau 
of Economic Research, Inc., New York. 
1952. $2.50. Pp. 152. A study of the 
role played by commercial banks in 
mortgage lending with particular atten- 
tion paid to long-term loans on resi- 
dential and commercial properties. 


CONFERENCE ON BUSINESS 
CYCLES. Held under the auspices of 
Universities-National Bureau Committee 
for Economic Research. National Bu- 
reau of Economic Research, Inc., New 
York. 1951. $6.00. Pp. 433. This 

_ volume contains the papers and the dis- 
cussion of a selected group of economists 
submitted at a conference on the subject 
matter at the close of 1949. The first 
section deals with the major empirical 
approaches to the study of business 
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cycles, their methods and results. Part 
Two deals with the behavior of profits, 
investment, and inventories during busi- 
ness cycles; the concluding section treats 
such broader questions as cycle research 
from the standpoint of business, the 
relationship of government policy to the 
cycle, as well as the effect on the cycle 
in partially planned economies. 

This is a thorough and comprehensive 
exposition of some of the major problems 
and results of business cycle research. 
It is another of the very noteworthy 
National Bureau endeavors. 


STUDIES IN INCOME AND WEALTH. 
National Bureau of Economic Research, 
Inc., New York. 1951. $3.50. Pp. 276. 
This volume contains the papers pre- 
sented at the April 1950 meeting of the 
Conference on Research in Income and 
Wealth. 


HISTORY AND POLICIES OF THE 
HOME OWNERS’ LOAN CORPORA- 
TION. By C. Lowell Harriss. National 
Bureau of Ecoonmic Research, Inc., 
New York. 1951. $3.00. Pp. 224. The 
inside story of a unique relief agency 
which at the depth of depression under- 
took a broad salvage operation in the 
field of home financing and then, as the 
economy recovered, began its own liqui- 
dation. 


FACTORS AFFECTING THE DEMAND 
FOR CONSUMER INSTALMENT 
SALES CREDIT. By Assam _ Kissel- 
goff. National Bureau of Economic Re- 
search, Inc., New York. 1952. $1.50. 
Pp. 70. Measurements of the strength of 
factors influencing the demand for con- 
sumer credit are reported in this in- 
vestigation. 


CHANGING CONCEPTS OF BUSINESS 
INCOME. A report of The Study 
Group on Business Income of the Amer- 
ican Institute of Accountants. The 
MacMillan Company, New York. 1952. 
$2.00. Pp. 160. A timely analysis in- 
tended to bring up to date executive 
thinking on the problems involved in 
determining business income. 


TRUST OPERATING MANUAL. Pre- 
pared by the Committee on Trust De- 
partment Operations of the Pennsylvania 
Bankers Association, 17 North Front 
Street, Harrisburg, Penn. 1951. $2.00. 
Pp. 81. A series of suggestion memos 
setting forth procedures pertaining to the 
operation of Trust Departments to- 
gether with the various forms used in 
the department. 


BANK ACCOUNTING, AUDITING AND 
OPERATION. Compiled and published 
by the National Association of Bank 


Auditors and Comptrollers, Chicago. 
1952. Pp. 289. $5.00 for member banks 
of the Association and $7.50 for non- 
members. This new and completely re- 
vised manual deals in five parts with: 
Bank Accounting and Operation; Bank 
Auditing; Direct Verification; Filing, 
Storage, Destruction of Bank Records; 
and Basic Insurance and Surety Bonds. 


TAXATION AND _ BUSINESS CON- 


CENTRATION. The Tax Institute, 
Inc., 457 Nassau Street, Princeton, New 
Jersey. 1952. $5.00. Pp. 264. The 
bulk of this symposium volume is de- 
voted to an examination of those aspects 
of the federal tax structure that may 
foster business concentration. It deals 
in six parts with: Taxation and con- 
centration of business enterprise; Re- 
tention of earnings essential to business 
survival and growth; Competition from 
tax-exempt forms of business enterprise; 
Effect of rates on individuals on business 
development and_ survival; Corporate 
tax provisions affecting business con- 
centration; and Theory of business 
taxation. 


THE FUNDAMENTALS OF TOP MAN: 


AGEMENT. By Ralph Currier Davis. 
Harper & Brothers, New York. 1951. 
$6.00. Pp. 825. An examination of the 
broad, fundamental bases of effective 
thinking that condition the formulation 
of executive decisions. 


THE INVESTMENT COMPANY AND 


THE INVESTOR. By Rudolph L. 
Weissman. Harper & Brothers, New 
York. 1951. $3.50. Pp. 217. Here 
a well-known authority on finance ex- 
plains the operation of the investment 
company and the possibilities it opens 
to both large and small investors. Mr. 
Weissman describes the earlier experi- 
ence with this type of investment in 
England and America; he reviews the 
record of some of the leading companies 
today; and he discusses in detail the 
policies followed and the results achieved 
by the two major types of organization, 
the “closed-end” and the “open-end” 
company. 


HOW TO PREPARE AND USE JOB 


MANUALS. By Marguerite Holbrook 
Watson. The William-Frederick Press, 
New York. 1952. $1.00. Pp. 38. A 
handbook intended to assist in the set- 
ting up of a job manual by all those 
whose position includes responsibility for 
work done by another. It is written for 
those who have accepted job manuals as 
basic to good supervision and seek some 
help on how to prepare and use such 
manuals. 
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“,.. free as a nation 
and financially independent 


as individuals” 


OLIVER P. ECHOLS 
Chairman of the Board, Northrop Aircraft, Inc. 





“For nearly every American, systematic saving during productive 
years is the best means of insuring future security. We at Northrop 
Aircraft believe in the Payroll Savings Plan. We feel that bond pur- 
chases contribute greatly toward keeping us free as a nation and 
financially independent as individuals.” 


In addition to a deep personal interest 
in his own company’s Payroll Savings 
Plan Mr. Echols is Chairman of the 
Aircraft Industry Committee to build 
employee participation in the Payroll 
Savings Plan. 


e At Mr. Echols’ request, 17 major air 
frame manufacturers and 11 major 
suppliers agreed to conduct person- 
to-person canvasses among their 400,- 
000 employees—80,000 of whom were 
on the Payroll Savings Plan. 


e The first companies to complete 
their canvasses report a total of more 
than 70,000 new Payroll Savers, 


bringing the industry total to more 
than 150,000 participants. It is esti- 
mated that these 50,000 new Payroll 
Savers will purchase more than 11] 
million dollars worth of Series E De- 
fense Bonds during the next twelve 
months. 
Has every employee of your company 
been offered an opportunity to enroll 
in the Payroll Savings Plan? If not, 
write or wire to Savings Bond Division, 
U. S. Treasury Department, Suite 700, 
Washington Building, Washington, D.C. 
Your State Director will help you con- 
duct a person-to-person canvass of your 
employees. 


The U.S. Government does not pay for this advertising. The Treasury De- 
partment thanks, for their patriotic donation, the Advertising Council and 
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Ir WAS A BRIGHT EARLY DECEMBER 
DAY and Lieutenant Hudner was flying 
a Korean combat mission alongside 
another plane piloted by Ensign Jesse 
Brown. A burst of flak caught the en- 
sign’s plane and he went spinning 
down, aflame. Lieutenant Hudner then 
deliberately crash landed near his 
flame-trapped shipmate. He radioed 
for help, after which he fought to keep 
the fire away from the fatally injured 
ensign until a rescue helicopter ar- 
rived. Today Lieutenant Hudner says: 
“Maybe if America had been strong 
enough to discourage aggression two 
years ago, my friend, Jesse Brown, 
might be alive right now. So might 
thousands more of our Korea dead. 


Lieutenant (jg) 
Thomas Hudner, dr. | 


US.N. 


“For it’s only too sadly true—today, 
in our world, weakness invites attack. 
And peace is only for the strong. 

“Our present armed forces are strong 
—and growing stronger. But don’t turn 
back the clock! Do your part toward 
keeping America’s guard up by buying 
United States Defense Bonds now! 
Back us up. And together we'll build 
the strong peace that all Americans 
desire!” Peace is for the strong! Buy 
U. S. Defense Bonds now! 


Remember that when you’re buying bonds for 
defense, you’re also building a personal reserve 
of cash savings. Remember, too. that if you 
don’t save regularly, you generally don’t save 
at all. So sign up today in the Payroll Savings 
Plan or the Bond-A-Month Plan. Buy U. S. 
Defense Bonds now! 


Medal 
of Honor 


The U.S. Government does not pay for this advertisement. It is donated by this publication 
in cooperation with the Advertising Council and the Magazine Publishers of America. 
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